
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G011134

TIMOTHY C. EVANS, EMPLOYEE CLAIMANT

CHICKEN EXPRESS (FOUR STATES DOTY, INC.), 

EMPLOYER RESPONDENT

HARTFORD INS. CO. OF THE MIDWEST,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 9, 2014

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in Little Rock, Pulaski County, Arkansas.

Claimant was represented by HONORABLE M. KEITH WREN, Attorney at
Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE A. GENE WILLIAMS,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 17, 2014, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted in this

matter on February 6, 2014, and a Prehearing Order was filed on that same

date.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employer-employee-carrier relationship existed at all
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relevant times, including December 2, 2010.

3) On December 2, 2010, the claimant sustained a compensable
right shoulder injury.

The parties agreed the sole issue to be determined is whether the

claimant is entitled to additional medical treatment.

The claimant contended at the full hearing that he was working for the

respondent employer, Chicken Express (also Four States Doty, Inc.), on or

about December 2, 2010, when he fell and sustained an injury to his right

shoulder.  Glenwood Family Medicine referred Mr. Evans to Dr. Gordon Troy

Birk at The Orthopedic Center of Hot Springs.  That an EMG and NCV on

February 24, 2011, revealed a mild right middle/lower trunk brachial

plexopathy without evidence of axonal injury.  Mr. Evans completed a course

of physical therapy without improvement.  

Mr. Evans saw Dr. Bryant for an independent medical evaluation on

June 20, 2011, and Dr. Bryant recommended a repeat EMG nerve conduction

study.  Dr. Bryant believed Mr. Evans might benefit from a cortisone injection.

Mr. Evans had another nerve conduction study on August 16, 2011, which

revealed the brachial plexopathy had resolved.  Mr. Evans also had Kenalog

injections.

On October 14, 2011, Dr. Birk performed a shoulder arthroscopy with

subacromial decompression and acrominoplasty.  Mr. Evans was released
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from care with a full work release on February 9, 2012.

The claimant contends he continued to have significant problems with

his right shoulder.  On April 2, 2012, a letter was sent to the Arkansas

Workers’ Compensation Commission requesting that Mr. Evans see Dr.

Charles Pearce for additional medical treatment.  On May 7, 2012, a denial

letter was sent from the Arkansas Workers’ Compensation Commission to Mr.

Evans and counsel.  On May 29, 2012, counsel sent a letter to the Workers’

Compensation Commission requesting Mr. Evans see Dr. Wilson for

additional medical treatment.  Dr. Wilson would not agree to see Mr. Evans.

On December 7, 2012, counsel sent a third letter to the Workers’

Compensation Commission requesting that Mr. Evans be treated by Dr.

Crowell.  In January of 2012, Mr. Evans went to the emergency room for right

shoulder pain.  He was referred to Dr. Shahryar Ahmadi at the University of

Arkansas for Medical Sciences.

Mr. Evans was seen by Dr. Ahmadi on February 26, 2013.  An MRI on

March 27, 2013, revealed that Mr. Evans has a tear of the posterosuperior

labrum and fraying of the anterosuperior labrum.  Mr. Evans also underwent

a shoulder arthrogram on May 27, 2013.  On May 1, 2013, Mr. Evans had one

intra-articular cortical steroid injection.  Dr. Ahmadi informed Mr. Evans that

he may need additional surgery on his right shoulder.
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The claimant received a change of physician to Dr. Ahmadi and had

another appointment on October 21, 2013.  At that appointment, Dr. Ahmadi

recommended physical therapy, which has been denied by the respondent

carrier.  Claimant contends he is entitled to additional medical treatment.

Respondents contended at the full hearing that further treatment is not

reasonable and necessary.  That on October 31, 2013, Dr. Ahmadi noted that

MRI of the right shoulder was negative and that there was no explanation for

claimant’s continued complaints of pain.  Dr. Ahmadi recommended physical

therapy, which according to Dr. Ahmadi, “he has never been able to start

before.”  This is incorrect.  Claimant had physical therapy for two extended

periods in 2011.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.
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3) The claimant has failed to prove by a preponderance of the
evidence that the additional medical treatment requested is
reasonable, necessary or related to his compensable injury.

4) Therefore, the claimant has failed to prove by a preponderance
of the evidence that he is entitled to additional medical treatment.

DISCUSSION

The claimant sustained a compensable right shoulder injury on or about

December 2, 2010.  Following his compensable injury, the claimant first

treated at Baptist Health Medical Center in Arkadelphia where an x-ray was

done on the claimant’s right shoulder.  An MRI was conducted on January 19,

2011, which showed “mild supraspinatus tendinopathy without evidence of

tendinous tear.”  (Cl. Ex. 1 p. 9)  Nerve conduction studies were done on

February 24, 2011, which stated, “The above electrodiagnostic study reveals

evidence of a mild right middle/lower trunk brachial plexopathy without

evidence of axonal injury.  There is no electrodiagnostic evidence of focal

nerve entrapment, cervical radiculopathy with axonal injury, and generalized

peripheral neuropathy.”  (Cl. Ex. 1 p. 13)

The claimant testified at the full hearing he had physical therapy for his

right shoulder in January and February of 2011.  (T. p. 15, lines 22-25)  The

claimant testified Dr. Birk performed arthroscopic surgery in October of 2011

of the claimant’s right shoulder.  (T. p. 16, lines 17-19)  The claimant testified

he completed another round of physical therapy following his right shoulder
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surgery.  (T. p. 16, lines 20-22)  Dr. Birk released the claimant to full duty on

February 9, 2012.  (Cl. Ex. 1 p. 60)  In the same full duty release, Dr. Birk

stated, “I do not believe he needed more therapy.”

After the full duty release from Dr. Birk, the claimant still believed he

needed more treatment.  (T. p. 15, lines 6-8)  Subsequently, the claimant

began treating with Dr. Ahmadi.  Dr. Ahmadi ordered an MRI of the claimant’s

right shoulder.  Dr. Ahmadi also gave the claimant steroid injections.  After

treating with Dr. Ahmadi on multiple occasions, Dr. Ahmadi stated in his

October 21, 2013, report, “I discussed with the patient once again that we are

unsure why he is in pain in his right shoulder.”  (Cl. Ex. 2, p. 26)  Dr. Ahmadi

also stated, “there is nothing that we can do to fix this patient’s shoulder

operatively.”   Dr. Ahmadi went on to recommend physical therapy in his

October 21, 2013, report.  It is the physical therapy recommended by Dr.

Ahmadi in his October 21, 2013, report the claimant now requests and is the

subject of this litigation.

ADJUDICATION

The claimant is requesting additional medical treatment for his

compensable right shoulder injury in the form of physical therapy.  The

Arkansas Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an
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employee’s injury.  Ark. Code Ann. § 11-9-508.  What constitutes reasonably

necessary medical treatment under Ark. Code Ann. § 11-9-508 is a question

of fact for the Commission.  Gansky v. HI-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996).

In the case at hand, I find the claimant’s request for additional physical

therapy is not reasonably necessary for a number of reasons.  First, Dr. Birk

stated in his February 9, 2012, report, after surgery and physical therapy, “I

do not believe he needed more therapy – I believe he is adequately reabed

[sic] to return to work at full capacity and do not believe he has any significant

residual side effects – I do believe his effort in recovery has been lacking.  Full

release to work.”  (Cl. Ex. 1 p. 60)  

After more diagnostic testing and treatment from Dr. Ahmadi, Dr.

Ahmadi stated, “MRI did not show any significant pathology in the shoulder

and his physical exam was completely benign.”  (Cl. Ex. 2 p. 24)  Dr. Ahmadi

in his October 21, 2013, report went on to say “we are unsure why he is in

pain in the right shoulder.”  Dr. Ahmadi did state “we would like to start

physical therapy which he has never been able to start before.”  (Cl. Ex. 2 p.

26)  It is Dr. Ahmadi’s request to start physical therapy that the claimant now

seeks.  However, Dr. Ahmadi’s statement “which he has never been able to

start” is incorrect.  The medical records and the claimant’s own testimony
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reveal the claimant has in fact been through multiple rounds of physical

therapy.  Dr. Ahmadi’s recommendation is without a proper basis. The

claimant has had physical therapy with apparently  no benefit.  To order more

would not be reasonably necessary.

Based on the credible evidence now before the Commission, I find the

claimant’s request for additional medical treatment in the form of physical

therapy not to be reasonable or necessary in relation to his right shoulder

compensable injury.  I find the claimant has failed to prove by a

preponderance of the evidence that his request for additional medical

treatment is reasonably necessary in relation to his compensable injury.

ORDER

Based on the above findings and conclusions, I have no alternative but

to deny this claim for additional medical treatment.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


