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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On April 28, 2014, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1. 

The testimony of Cleveland Ellis, the claimant, coupled with medical reports and other
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documents comprise the record in this claim.  Also incorporated in the present hearing record is

the transcript of the previous September 15, 2010, hearing and opinions generated therefrom of

both the Administrative Law Judge and that of the Full Commission.

DISCUSSION

Cleveland Robert Ellis, the claimant, with a date of birth of August 27, 1959, testified 

regarding his educational background:

     I graduated from high school in Crossett, Arkansas.  From
Crossett, Arkansas, I attended Philander Smith College, and from
Philander Smith College, I did post-graduate work at the
University of Arkansas at Little Rock and the University of
Ouachita in Arkadelphia, and from there, I went into the Little
Rock schools. (T. 13).

The claimant’s Bachelor’s degrees are in music education (1984) and elementary education

(1986).  The testimony of the claimant reflects that he has approximately twelve (12) hours

towards his Master’s, having last attended school in connection with same twenty-eight (28)

years ago. 

The testimony of the claimant reflects that he commenced working in the Little Rock

Public schools in 1985.  The claimant testified that he started as a full time teacher in the Little

Rock Public Schools in 1986, and continued thereafter for twelve (12) years.  The claimant

offered that his starting salary with respondent #1 was $18,000.00, annually.  During the course

of his twelve years employment with respondent #1, the claimant testified:

     I moved in other positions, such as a Creative Arts Coordinator
for the Public Schools; so, it was a little more, I think, like, twenty
thousand - - seventeen to twenty thousand at that time when I
moved over to be a Coordinator in the Little Rock School District.
(T. 15).



3

The claimant suffered an accidental fall on March 20, 2008, resulting in compensable

injuries.  At the time of the afore, the claimant worked as a long-term substitute school teacher

for respondent #1, having started in that position in 2002 at Central High School.  

The claimant maintains that each of the physicians and medical providers that he has seen

since the Full Commission issued the June 2011, opinion was seen prior to the afore ruling. 

Specifically, the claimant testified that he saw Dr. Hefley, Dr. Collins, Dr. Ackerman and Dr.

Crowell.  The claimant acknowledged that he was released with impairment rating by Dr. Helfey

on May 4, 2012, following surgeries.  The claimant noted that respondent #1 paid temporary total

disability benefits until the ratings were generated, and thereafter paid indemnity benefits to

correspond with the ratings.  

Following his release as maximum medical improvement on May 4, 2012, the claimant

testified regarding his condition:

     My condition with my knees has not improved at all.  I do get
some comfort when I’m not on them, but the condition especially
with the left knee is still there.  It’s a painful situation.  When it
rains or anything of that nature, cold weather, I go through chronic
problems with my knees that is consistent, and is still to the same
level at certain times.  It’s just not a day that - - I do get some
comfort, but when it hits, it hits, and it’s a painful situation when it
hits, especially the left one. (T. 16-17).

The claimant testified that Dr. Ackerman treated his back condition subsequent to the prior

September 15, 2010, hearing until 2013.  Dr. Ackerman is no longer providing treatment for the

claimant’s back.  The testimony of the claimant reflects regarding the status of his back:

     My back is still the same.  I have nerve damage with the
herniated disc that’s in that area where the nerves is damaged
where this is a consistent, daily, twenty-four-hour pain, where it
goes from my lumbar - - lower lumbar to my extremities on the left
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side to the bottom of my middle toe, and has been like for three
consecutive years.  So, it’s something that I live with.  It’s no
improvement with that, because I have the damaged discs that are
in my back on my - - pressing on my nerves. (T. 17).

Regarding the status of his shoulders from the accident, the claimant’s testimony reflects:

     My right shoulder just came out of chronic pain for the last
twelve months.  I went through a formula with my chronic pain as
called bursitis, where the pain was here and I dealt with that all
through the winter.  And with the shots that I’ve had from Dr.
Hefley, it’s helped, but I’ve just got over with this right shoulder
from - - bursitis had set in from the injury.  So, that went with me
all through the winter.  It was traumatic and traumatized. (T. 18).

As far as the impact of the compensable injuries on his daily activities, the claimant offered:

     It’s limited.  My activity will consist of going to church on
Sunday, sleeping the majority of my day, and not moving, but it’s
extremely limited. (T. 18).

The claimant denies being involved in any other accidents since the March 20, 2008,

accident in the employment of respondent #1.  The claimant is 6'4" tall.  As to his present weight,

the claimant testified:

     I started out with three seventy, and last year, I dropped thirty
pounds, which over this past problem here with my body, I went
through a depression moment, and I gained those back; so, I am at
three sixty-five now. (T. 19).

At the time of the hearing the claimant was using a walker.  Regarding the frequency of his use

of the walker, the claimant testified:

     I use it with long distance, because both my knees and back are
weak.  So, I’ve had it for support if I’m going with long distance,
and sometimes when it’s rain, and cold, cloudy weather, then, I
have to use it within my home. (T. 19).

The claimant testified that he has not worked since his March 20, 2008, accidental fall at
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work.  When questioned on his thoughts about getting back to work, the claimant responded:

     The work is not an issue with me.  I’ve worked all of my life.  I
started working at the age of thirteen, and I’ve worked in the
North, and through school, the work is not a issue.  My body is
injured, and my body will not allow it.  I enjoyed working.  I
enjoyed what I do. (T. 19-20).

The testimony of the claimant reflects that he has been receiving weekly workers’ compensation

indemnity benefits of $139.00, less 12.5% of the attorney fee, for the past couple of years.  The

claimant asserts that were he not injured he could be earning between $50,000.00, to

$100,000.00, with what his skills are.  

The testimony of the claimant reflects that in his present physical condition he is not

aware of any job that he could perform eight hours a day, for five days a week.  The claimant

asserts that the longest he is able to participate in any physical activity before having to lay down

is “about a couple of hours”. (T. 21).  

The claimant testified that he is still seeking active medical treatment in connection with

his compensable injuries.  The testimony of the claimant reflects that he has been seeing Dr.

Hefley the entire period of time, to include that subsequent to his maximum medical

improvement date.  The claimant confirmed that he obtained some relief from the symptoms in

his shoulders as a result of the treatment received.  The claimant offered that Dr. Hefley is now

looking at the injuries to his knees.  

The claimant testified that after Dr. Ackerman quit treating him for pain management he

was referred to Dr. Columbus Brown for same.  The testimony of the claimant reflects that Dr.

Brown is the physician primarily prescribing his pain medications.  The claimant is also seeing

Dr. Kevin Collins, who he last saw in March 2014 for an EMG/nerve conduction study.  In
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differentiating the medical treatment of Dr. Collins from Dr. Brown, the claimant testified:

     I’m currently seeing him.  Dr. Collins treated me and he’s
basically referring me to physical therapy until I have surgery and
giving me, you know, PT with my back.  That’s basically what he’s
doing. (T. 22).

The claimant noted that Dr. Brown is basically prescribing his pain medications.  The claimant

offered regarding a basis for the treatment by the afore physicians:

     They [conditions will flare up] do.  Basically, if my activity is
moving too much, and they’ll flare up.  And it just - - in any given
time with rain, it just flares up.  That’s basically it. (T. 22). 

The claimant denies experiencing any of his present physical problems involving the flare-ups

before his March 20, 2008, compensable accident.  

The testimony of the claimant reflects that respondent #1 secured the services of a nurse

case practitioner, Donna Langford, with Systemedics, who assisted in expediting needed doctor

appointments.  The claimant testified regarding the point in time that he experienced difficulty in

contacting Ms. Langford:

     It was when my knee occurred - - about three to four months
ago when this left knee occurred, the pain started with this knee.  I
had contacted her to see if I could get it approved to see Dr. Hefley
concerning my left knee, because it started back up, and she said
she would, and that’s when I contacted you.  Told her, [sic], I
hadn’t heard from case manager Langford.  She hadn’t responded
back.  (T. 23-24).

The testimony of the claimant reflects that in June 2012, Dr. Ackerman quit seeing him. 

The claimant testified that he has been using a taxi to get back and forth to medical treatment

since the 2008 accident.  The claimant provided a group of receipts for reimbursements

associated with the taxi transportation.  The claimant asserts that prior to the afore he did not
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encounter any problem with being reimbursed.  Of the receipts, the claimant testified that 2701

Brookwood Drive address is the address of the physical therapy provider.  The claimant testified

that each of the receipts was for medical treatment at the address of the provider.   The 1 St.

Vincent Circle address is that of Dr. Hefley’s office.  As far as securing rides to medical

treatment from a friend, the claimant testified:

     Well, sometimes I can, but it’s hard.  I think out of these four
years, I’ve had two friends to carry me, because I didn’t have the
funds. (T. 26).

The claimant noted that the receipts were only for visits for medical treatment, physical therapy,

and some medicines that he had to pay out-of-pocket.  The claimant further testified regarding

some of the receipts:

     Okay.  When I went to have MRI, the MRI is done in North
Little Rock.  One of them should have been for that.  Okay.  This is
the MRI here.  This 5201 North Shore Drive. 

     Page 1, that’s when I had to have the MRI done over on 5201
Northshore Drive, and the second one is coming back to pick me
up, which I was not ready and they had to wait on me. (T. 27).

The claimant has a valid driver’s license and does drive, however explained, regarding his use of

taxicabs for medical treatment appointments:

     I have problems with driving.  I’m paining and I don’t trust my
driving, because I’ve had small incidents through this process with
my driving.  So, I don’t trust my driving.  With the muscle spasms
I have and pain hit me like it does, I don’t risk it. (T. 27).

During cross-examination, the claimant testified that his current address is 2701 Scott

Street, Little Rock.  The claimant denied doing any music lessons or other business activities

from his address.  As far as any not-for-profit activities being conducted from his address, the
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claimant offered:

     I spearhead, from a consultant point of view, as a youth leader
that I’ve done over twenty-eight years.  That’s my community
service. (T. 28).

The claimant identified the organization as Students That Officially Patrol, a domestic, nonprofit

corporation.  The claimant identified board members and the chairman of the organization, and

noted that a couple of years ago they received a grant from the Mosaic Templars.  The testimony

of the claimant reflects, regarding the work of Students that Officially Patrol:

     I designed - - Students that Officially Patrol started as a
visionary in the Little Rock Public Schools. 

     Founded in 1989, implemented by me to work with the students
who displayed inappropriate behavior, and those students who are -
- were lowest achievers.  This program was a volunteer program in
the Little Rock Public School for ten years.  Teachers volunteered
their time, and students in the afternoon received tutorial through
reading and math, and activities in the Creative Arts and
Leadership Institute.  So, this program has been in the community
and in the Little Rock Public Schools for well over twenty-eight
years. (T. 29). 

As to the 1996 incorporation, the claimant added:

     It was incorporated, yes, because we were just doing a club the
first ten years in the Little Rock Public Schools to help our
students.  Ours was a club and in 1996, it was incorporated in the
State of Arkansas as a public foundation program. (T. 30).

The claimant explained the name of the program:

     S. T. O. P., Incorporated.  S -T-O-P, Incorporated, Students
That Officially Patrol. (T. 30).

The claimant acknowledged that one of his roles with the program is that of registered agent. 

The claimant added:
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     Basically, the Board does everything.  I just give advice.

     They call me on the phone, and it’s just advice, consultant-type
point of view. (T. 30-31).

The claimant’s testimony reflects that his advice has been sought and given on a range of topics,

to include conflict management, behavior resolutions, and poor work habits. 

Responsive to questioning regarding his musical education beyond that of having a

degree, the claimant testified:

     I am a vocalist.  I am a renowned vocalist in the state of
Arkansas. 

     I perform.

     I performed before my injuries.  I perform all over the churches
in Little Rock.

     I am a vocalist. 

     No, I have not performed since my injuries.  I can’t, because
with the muscle spasms I have to breathe, and I catch a muscle
spasm in breathing through singing. (T. 31-32).

The claimant testified that he is not able to teach students vocal skills, explaining:

     Because of my back condition, I can’t sit.  I - - like if I’m
teaching vocal exercises, I have to demonstrate through he (sic)
voice in doing inhaling and exhaling, breathing exercises, and as I
stated, it’s a muscle problem with me to do that. 

     It’s all over my body.  I had one traumatic muscle problem
when I got in the cab this morning with this right leg; so, it’s no
given time.  If I inhale, that pulls the muscles in my back extremity
- - back area, because I have to breathe. (T. 32-33).

The testimony of the claimant reflects that he has not discussed his problem performing with his

doctors, however added:
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     No.  I’ve told them that I can’t do it no longer, I have muscle
problems.  Yes, I’ve shared it with them. (T. 33).

The claimant identified other aspects of his elementary musical education, aside from

performing, to include teaching parts, conducting and directing, all of which come with the

theory in teaching.  

In addressing the taxicab receipts, the claimant testified regarding the provider located at

1320 Brookwood Drive:

     Loretta - - that’s the ortho surgeon rehab.  Loretta is the
practitioner out there - - practitioner out there. (T. 34). 

The claimant had visits in December 2013, to the above provider, noting that the physical therapy

was prescribed by Dr. Collins, and one time by Dr. Betton.  The claimant testified that he last

saw Dr. Betton in March 2014, relative to the compensable injury.  The testimony reflects that

Dr. Betton was named as the claimant’s treating physician pursuant to an order of the

Commission. 

The claimant testified that Dr. Betton is his family practitioner, as well as his treating

physician in connection with the compensable injury pursuant to an order of the Commission. 

The claimant was questioned regarding the role of Dr. Betton in his treatment program in light of

his pain medication being managed by Dr. Brown:

     He refers me - - if I need a referral, Dr. Betton refers me to the
doctor. (T. 35).

The testimony of the claimant reflects that he was referred to Dr. Kevin Collins at the beginning

with Dr. Crowell.  The claimant testified that Dr. Betton referred him to Dr. Brown, a

rheumatologist.  The claimant concedes that it was the referral to Dr. Brown for pain
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management that caused Dr. Ackerman to cease his treatment of him. 

The testimony of the claimant reflects that Dr. Collins referred him to Dr. Ali Raja, a

neurosurgeon.  The claimant denied requesting the afore referral.  The claimant’s testimony

reflects that Dr. Laurence Connelley, a podiatrist, treated him for some swelling in his foot. 

Regarding the afore, the claimant testified:

     Yes, when I - - Dr. Ackerman referred me to go see him,
because I had told him that I was having - - the numbness had
started from my lumbar down to the bottom.  He said, “Well, check
out a foot podiatrist first.”(T. 36-37).

The report of Dr. Connelley does not reflect the presence of a referring physician in connection

with his treatment of the claimant, only the family physician as Dr. Betton.  Nonetheless, the

claimant maintains a referral from Dr. Ackerman:

     He told me to go see him, yes, to go see my foot doctor, yes. (T.
37).

The claimant acknowledged that Dr. Connelley had treated him previously in years gone by

before the March 20, 2008, compensable injury. 

The claimant has not allowed his driver’s license to expire, and acknowledged that his

physicians have not prohibited him from driving.  The claimant offered, regarding the failure of

respondent #1 to continued paying for his taxicab expenses to medical appointments:

     I assume they did [stop paying] with this package.  Workman’s
comp has never ever not paid receipts.  They have all - - this is the
only one that I have submitted that they have been reluctant to - -
that they haven’t paid me.  This was submitted on May 7th, I
believe. (T. 38).

The claimant acknowledged that the taxicab receipts, for which he seeks reimbursement, dating

back to November 2013, were not submitted until May 7, 2014.  The testimony of the claimant
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reflects that he has not received anything from respondent #1 as to why the expense has not been

paid. 

Regarding the payment by Medicare of a bill of Dr. Collins and one of Dr. Raja, the

claimant explained:

     That was a mistake with the nurse, charge my personal
insurance, and they didn’t charge to workman comp, that was on
their part. (T. 39).

The claimant acknowledged that he was not provided bills by the afore providers that he passed

on to respondent #1, but rather the providers billed Medicare.

The testimony of the claimant reflects, regarding the unpaid prescriptions bills in

evidence, that the December 18, 2013, and April 2014 prescriptions for Celebrex were authored

by Dr. Brown; that a April 2014, prescription for Alprazolam, which is Zanax for depression,

was prescribed by Dr. Collins.  The claimant’s testimony reflects that prescriptions for

medication at Walgreen which remain unpaid were authored by Dr. Brown.  

The claimant testified that he was uncertain if any of the prescriptions of Dr. Brown had

been paid by respondent #1.  The claimant acknowledged receiving a November 2013, letter

from respondent #1 reflecting that it would not pay for treatment when he started going to Dr.

Brown.  The claimant visited Dr. Brown on October 2, 2013, and shortly thereafter received the

notice from respondent #1 regarding the refusal to pay for the treatment.  The testimony of the

claimant reflects regarding his inquiry about the afore:

     It stated that - - workman comp stated that he was not an
authorized physician; that was my understanding. (T. 41).

The claimant maintains that Dr. Betton referred him to Dr. Brown, which was done after Dr.
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Ackerman decided not to see him anymore. 

The claimant is now treating with Dr. Hefley, who has looked at and treated his knees. 

The claimant testified that Dr. Hefley has also treated the injuries to his shoulders, but not his

back.  

The testimony of the claimant reflects, regarding the longest distance he is currently able

to walk:

     After the injection Dr. Hefley stated that I couldn’t walk for two
weeks.  He wanted me to rest the knees, and I haven’t done any
exercise for walking since the knees occurred.  I can’t do it, they’re
weak. (T. 43).

The claimant explained that his groceries are secured through a friend who helps him if he needs

something.  The claimant offered:

     I don’t go to the store.  I don’t cook like that anymore. (T. 43).

The claimant added regarding his meals:

     Go out and get something, and I also have a garden that food
gets harvested that I prepare. (T. 43).

The claimant noted that he will send someone out to get food.  The claimant described the afore

individual as his significant other, Ms. Marva Pearson, who does not live with him.  The

testimony of the claimant reflects that Ms. Pearson also assist in washing his clothes.  The

claimant addressed the difficulty he experience with putting on his socks:

     There’s limitations some days when I’m having difficult pain,
but I can manage it. (T. 44). 

The claimant testified that Ms. Pearson lives less than two (2) miles from him. 

The testimony of the claimant reflects that he spends his day “through prayer and
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reading” different novels and the Bible.  The claimant’s testimony reflects that his

comprehension skills are fine.  

The claimant is currently receiving Social Security Disability benefits, which started in

2004.  The testimony of the claimant reflects that prior to the March 20, 2008, injury he suffered

a back injury which was treated with surgery.  Thereafter the claimant received Social Security

Disability benefits.  The claimant confirmed that part of what he was doing when he was

substitute teaching for respondent #1 was on a release by the Social Security Administration so

that he could return to work.  The claimant confirmed that he had been a long-term sustitute for

quite some time.

In reconciling his statement of possible earnings but for the March 20, 2008, compensable

injury, the claimant testified:

     Well, if I can be the CEO of this company, if - - those people
make that kind of money.  You know, if you get funded or
something like that.  I’m just - - hypothetically, I think I would be
able to make something like that - - or in the Little Rock Public
Schools.  The coordinating positions pay that kind of money, you
know, with your educational background. (T. 47).

The claimant concedes that even as a Creative Arts Coordinator in the Little Rock Public School,

he never earned fifty (50) to a hundred thousand dollars, ($100,00.00), annual income. 

Regarding his earnings as a substitute teacher for respondent #1 the claimant asserts:

     That was with the District, because I was making - - you say, a
week, I was making as a long-term teacher ninety dollars, ($90.00),
a day. (T. 48).

The claimant has not applied anywhere for work.   

The claimant testified that it is his understanding that surgery on his back is
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recommended, with respect to his prospective treatment by Dr. Ali Raja.  The claimant testified

that he desires to have the afore surgery, explaining:

     If my decision to have surgery that I hope it improves and
alleviates the condition of the ruptured herniation. (T. 49).

The claimant confirmed the need to loose some weight before having the surgery:

     Yes, my body mass should be - - I have to loose forty pounds;
so, three hundred pounds is my body max. (T. 49).

The claimant noted that his pervious loss of thirty (30) pounds was accomplished through cutting

back on eating, and doing “the water and vegetables”, along with some exercise.  The claimant’s

testimony reflects that he has also been prescribed water aerobics. 

As to his plans of ever returning to work, the claimant’s testimony reflects:

     If my condition improves, but not - - I don’t think I would be
able to. (T. 50).

Regarding his ability to perform a job as a substitute teacher, the claimant offered:

     I can’t do it with the walking and the moving from the different
classrooms.  The problem - - my limitations are walking and sitting
and in the classroom that’s the primary key is walking. (T. 50).

The claimant receives $1,009.00, in monthly Social Security Disability benefits.  

The claimant’s medical treatment relative to March 20, 2008, was addressed during the

prior hearing in this claim.  The afore concluded with a September 8, 2009, follow-up visit by the

claimant to Dr. William Ackerman, a pain management specialist.  The claimant obtained a

change of physician to Dr. Harold Betton.  Dr. Betton subsequently referred the claimant to Dr.

Bernard Crowell, an orthopedic physician.  On December 9, 2008, Dr. Crowell, assessed the

claimant with a 7% whole body impairment relative to his lumbar spine injury. (CX #1, p. 1). 
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The medical in the record reflects that during a March 10, 2009, visit, Dr. Crowell

recommended that the claimant be seen in follow-up by Dr. Kevin Collins for pain management.

(CX #1, p. 2).  A May 28, 2009, chart note of the claimant’s visit to Dr. Crowell, reflects

referrals to Dr. William Hefley, an orthopedic surgeon, and to Dr. Ackerman for pain

management. (CX #1, p. 3).   

The record reflects the presence of a January 9, 2012, report of Dr. Collins relative to the

claimant.  The afore reflects, in pertinent part:

SUBJECTIVE: Patient is well known to me.  I last saw him on
6/03/09.  He had chronic pain as S-I joint pain.  I released him to
the care of Dr. Ackerman.  He has done wonderfully well.  Patient
was doing fine until he had knee surgery in October of last year. 
He has had aggravated pain.  The therapy has further intensified his
circumstance.  At this point, his back is much more painful.

ASSESSMENT & PLAN:

1) We will check an open air MRI to see if this is worse than
previously.  I will have him do a direct comparison.  He did
have previous back surgery at L5-, S-1 so we will make
sure he has not herniated above that area.

2) Continue with treatment with Dr. Ackerman who is
handling his pain medication.  I did not refill his medication
today.

3) I will see him in the near future to go over the MRI results
and make further recommendations.  (CX #1, p. 4)

Following a January 23, 2012, visit, by the claimant to Dr. Ackerman, the clinic note of same

reflected the following:

ASSESSMENT:   It is my medical opinion that the patient has
sufficient pathology to warrant continuation of pharmacological
management. (CX #1, p. 8).
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The medical in the record reflects that the claimant was again seen by Dr. Collins on February

16, 2012, after having undergone the open air MRI which was recommended during his previous

January 9, 2012, visit.  Among the recommendations set forth in the February 16, 2012, report by

Dr. Collins was two level epidural steroid injections for which he returned the claimant to Dr.

Ackerman. (CX #1, p. 9).

The claimant was seen by Dr. Ackerman on February 20, 2012.  The office note relative

to the afore visit reflects, in pertinent part:

PROBLEM LIST:

1.   Postlaminectomy syndrome by history.
 

2.   Fall for which he reinjured his hips, shoulders and knees.

*          *         *

PLAN:

Medication changed.  Patient also needs current back brace
replaced as his current one is no longer effective.  Return in eight
weeks.  If therapy does not provide him with relief, I would
recommend epidural steroid injection therapy before surgery. (CX
#1, p. 12).

The evidence in the record reflects that between February 22, 2012, and April 2, 2012, the

claimant treated with Randy Henderson, PA-C, at the office of Dr. Hefley (CX #1, p. 15-20).

The April 16, 2012, office note of Dr. Collins relative to the claimant reflects, in pertinent

part:

SUBJECTIVE: Patient is very well known to me.  I have seen him
for two level disc disease which has been complicated with his
knee.  Apparently, Randy Henderson evaluated him today and
recommended that he see Dr. Hefley about possible knee surgery. 
Before that, they want him to consider lap ban in order to tolerate
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the knee surgery.  This is all outside the workers’s compensation
issue that I am seeing him for.  Until he gets his knee better, we are
not able to get his back better.

ASSESSMENT & PLAN:

1) We will wait until he gets cleared from an orthopedic
perspective and make further recommendations.

2) We will keep him off work until he is seen by Dr. Hefley
and then I will let him take over for the time being.  When
he is complete with everything, I will be happy to be
involved again. (CX #1, p. 21).

The record reflect the presence of a May 4, 2012, report of Dr. Hefley to Dr. Betton

regarding the claimant.  The afore report reflects, in pertinent part:

It was a pleasure to see your patient, Cleveland Ellis, in the office
today.  My office notes are as follows:

SUBJECTIVE: He continues to have pain in both knees, greater
on the right.  He is also having pain in the right shoulder.

*          *          *

IMPRESSION:
1. Right knee status post (10-18-2011) arthroscopy, now with

varus patellofemoral arthritis.
2. Right shoulder status post (1-5-2010) arthroscopy with

continued pain.
3. Left knee status post (6-18-2009) arthroscopy with

continued pain.

PLAN:
1. I think he has reached MMI for all of these injuries that

happened in 2008.
2. We are going to get an FCE for each of these.
3. He will return to see Randy for final exam and rating and

we will release him at that point.
4. He is 6 feet tall, 370 pounds, with a BMI of 51.  I think he

is too young and heavy to consider total knee replacement.
(CX #2, p. 22).
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The claimant was seen by Dr. Ackerman on May 14, 2012, with a chief complaint 

of pain in his hips, knees and shoulder.  During the afore visit there was a refill of the claimant’s

medications and a return appointment was scheduled in eight weeks. (CX #1, p. 23-27).

The medical in the record reflects that the claimant was seen by Randy Henderson, PA-C, 

at Ortho Surgeons, on June 5, 2012.  The clinic note relative to the afore visit reflects, in

pertinent part:

SUBJECTIVE:   Cleveland is here to review the results of his
recent functional capacity evaluation.  He has reached maximum
medical improvement from his knee and shoulder injuries.  He still
is having some pain in the right knee and to a lesser extent on the
left.  He says the pain in his right shoulder was flared up by his
participation in the FCE.  He still is having some trouble with his
lower back and sees Dr. Kevin Collins for management of that. 

In brief review, Mr. Ellis sustained injury to his knees, right
shoulder and lower back when he fell in a classroom in March of
2008, while he was working at a chalkboard.  He basically landed
on both knees and twisted his back and likely broke his fall with an
outstretched right arm.  We performed the following surgeries for
him;
C 6-18-09 left knee arthroscopic medial meniscectomy,

partial lateral mmeniscectomy, removal of loose body and
tricompartmental chondroplasty.

C 1-5-10 arthroscopic right shoulder/SLAP repair, rotator cuff
debridement, SAD and DCR.

C 10-18-11 right knee arthroscopic partial and medial
meniscectomy, tricompartmental chondroplasty, removal of
loose body and synovectomy.

He developed post traumatic arthritis in the right knee and we have
tried viscosupplementation with Orthovisc and Synvisc.  He has
had minimal improvement following those.  He presently uses a
Tens Unit for his right knee pain.  The knee pain is made worse by
all sorts of weight bearing activities and even just standing. 

The right shoulder hurts when he tries to use the arm for anything
above shoulder level or with any significant lifting below chest
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level. 

*          *          *

FUNCTIONAL CAPACITY EVALUATION: This was
performed on 5-22-12 demonstrated unreliable effort with
insufficiency consistency.  He can probably work in at least a
sedentary classification, but probably nothing more physically
exertional than that.

*          *          *

PLAN:
1. With regard to the knees and his right shoulder, he is at

maximal medical improvement.
2. We do not have any recommendation for further surgery to

his knees or shoulder at this time.  He is probably looking
at a right total knee replacement at some point in the future;
however, right now his BMI is too high to consider total
knee arthroplasty due to the significant risks involved
because of his weight.  We would just opt to treat this
conservatively for the time being using his Tens Unit and
analgesics.

3. Due to the unreliability of his FCE findings, we really can’t
get a good grasp on his work abilities.  He can probably
tolerate a sedentary type job, but anything involving
standing, bending, lifting and reaching would likely be out
of the question for him. 

4. We will be happy to continue him under observational care
for palliative treatment directed to his knees and right
shoulder if needed.  (CX #1,p. 28-29). 

There is a June 20, 2012, report in the record regarding a visit by the claimant to Randy

Henderson, PA-C, wherein he relayed a history of five days earlier experiencing a pop in the

right knee while walking down the hallway at home. (CX #1, p. 31-33).

The claimant returned to Dr. Collins on June 28, 2012.  The report relative to the afore

visit reflects, in pertinent part:

SUBJECTIVE: Patient is well known to me.  He was last seen on
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4/16/12.  He has chronic low back pain with a two level herniated
disc at L-4,5 and L-5, S-1.  Patient has been treated by Dr. Hefley
for his shoulder and knee and he has signed off.  He continues to
have difficulty with his back and now that his knee is better, I will
see what we can do for his back.  He is not doing well in therapy. 
It seems to be too much for him.  He has had previous back surgery
at L-4, 5 and L-5,S-1 and is currently at risk for scar tissue.  I have
a note here from Dr. Henderson which states he is s/p left knee
arthroscopic partial medial and lateral meniscectomies, stable and
is also two and a half years s/p right slap repair, rotator cuff
debridement, SAD and DCR and not with residual chronic
adhesive encapsulitis with loss of motion.  He is deemed to be at
maximum medical improvement.  There are no recommendations
for further surgery on the knee or shoulder at this point.  He is
probably looking at a right total knee replacement at some point in
the future although there is no consideration for a total knee at this
time. .    .    .

It is felt he could tolerate a sedentary type job but anything
involving standing, bending, lifting or reaching would be out of
question for him.  I certainly concur with that.  Dr. Hefley said he
achieved MMI on 5/4/12 and he gave him a 6% impairment for the
knee and 5% to the whole person.  As for the right shoulder, he
was given 14% to the whole person. 

ASSESSMENT & PLAN:

1) I recommend that he see Dr. Crowell to see if he has
anything more to offer for his back.

2) Continue present medications. (T. 34).

The claimant was seen in follow-up by Dr. Ackerman on October 8, 2012.   The clinic

note of the afore visit recites Dr. Collins as the referring physician.  The October 8, 2012, clinic

note further reflects, in pertinent part:

INTERIM HISTORY: The patient returns today in follow up.  His
pain intensity score fluctuates from 7 to 8.  His pain is aching. 
Medications help decrease the pain somewhat.  He is not doing
physical therapy.  He sleeps three to four hours per night.  He has
seen Dr. Bernard Crowell who does not feel that surgery is



22

indicated until he loses 100 pounds.  Mr. Ellis has begun a diet.
(CX #1, p. 35). 

The medical in the record reflects that the claimant was seen by Dr. Collins on December

6, 2012.  The clinic note relative to the afore visit reflects, in pertinent part:

SUBJECTIVE: Mr. Ellis is well known to me.  I last saw him on
6/28/12.  He has ongoing low back pain and had a previous history
of surgery at L-4,5 and L-5,S1.  He continues to have chronic pain
there with a herniated disc.  I had recommended that he be re-
evaluated by D. Crowell who decided that his weight precluded
him from having surgery.  In any event, he has had several other
issues.  He has had left knee arthroscopic surgery with a proximal
medial and lateral meniscectomy which is stable.  He has also had
a slap repair with rotator cuff debridement, SAD, DCR and has
residual chronic adhesive encapsulitis and loss of motion.  He is
not recommended for any further knee or shoulder surgery.  He is
probably looking at a right total knee somewhere in the future but
is not a consideration for a total knee at this time.  He has opted for
conservative management with a TENS unit and analgesics.  He is
no better with his back.  Dr. Crowell prescribed aquatic therapy for
six weeks which didn’t make much of a difference.  He is in the
process of trying to lose weight.  I well defer to his primary care
physician to help him with that.  I don’t know of much I can from a
rehab perspective.  I think he is a surgical candidate.  He does have
multiple issues and his weight, of course, doesn’t make anything
better.  He uses a straight cane to get around.

ASSESSMENT & PLAN:

1) He is not a candidate to return to his job or any other job in
my medical opinion. 

2) I will set him up with a true pain specialist, Dr. Amir
Qureshi.

3) I will have him check back in with me in about eight
weeks. 

4) I will give him enough medication to take four a day until
he sees Dr. Qureshi. (CX #1, p. 37).

The medical reflects that the claimant was again seen at Ortho Surgeons by Randy Henderson,

PA-C, on January 21, 2013, with complaints primarily associated with his right knee injury. 
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Following an examination the claimant was treated with a local anesthetic and steroid injection. 

The report reflects that the claimant was kept on modified work restrictions in place of sedentary

work only, and released to be seen on an as needed basis. (CX #1, p. 38-39). 

The claimant was again seen by Dr. Collins on February 6, 2013.  The office note of the

afore visit reflects, in pertinent part:

SUBJECTIVE: Mr. Ellis was last seen on 12/06/12.  At that time,
he was stable and was being monitored by Dr. Ackerman, not Dr.
Qureshi.  Apparently, he had seen Dr. Ackerman before but I didn’t
realize that.  He is getting his pain medication through Dr.
Ackerman and seems to be doing pretty well.  He states he got an
injection yesterday that hasn’t kicked in yet. .   .   .  (CX #1,p. 45). 

The claimant was last seen by Dr. Ackerman on July 2, 2013, relative to his compensable

injuries. (CX #1, p. 48-55).  On July 22, 2013, Dr. Ackerman terminated his care of the claimant

as a patient. (CX #1, p. 56).  

On July 17, 2013, the claimant was seen by Dr. Laurence Connelley, D.P.M., pursuant to

a referral of Dr. Betton.  The claimant’s chief complaint at the time of his evaluation by Dr.

Connelley was that of numbness and swelling of the left foot.   After relaying the results of his

examination of the claimant, the July 17, 2013, report concludes:

Impression:   Hypertrophic nail. .   Difficulty in Walking . . .
Onychomycosis. . . Pain in Limb/Foot. .   . Neuropathy, Idiopathic .

Plan: Discussed the above problems in detail with the patient
including his foot structure, function, and its relationship to his
deformities and symptoms.  Advised the patient that this is some
form of neuropathy coming from his back.  We dispensed NeuRx
TF. . .Advised patient to reduce his walking to no more than three
days a week for the next two weeks.  Do not wear the clogs and do
not go barefooted.  Advised patient to wear the New Balance shoes
until his follow up visit.  Return to clinic in 1 month.  Patient is to
return to the clinic on 8/14/2013. (CX #1, p. 58).
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The record reflects evidence that the claimant was seen on September 25, 2013, by Dr. Barbara

Porchia, D.P.M., an associate of Dr. Connelley, regarding his left foot pain.  The office note

regarding the afore visit reflects, in pertinent part:

Chief Complaint: Chief Complaint (1/1): This 54 year old male
presents today for a follow up on foot pain left.
Foot Pain - Location: The foot pain is located in the left foot toes
and plantar balls.
Narrative history:   “I am still having pain in my toes and the ball
of my left foot.  I am also having a lot of pain in my back.  I am out
of pain medicine and I can not see my doctor for my back until
Dec.  I want to see if she can give me some medicine until I can see
my other doctor.  I am taking the NeuroRx and it is helping with
my weight.  I eat less with it.  I can not tell that it is helping a lot
with the pain in foot.”

*          *          *

Plan: Discussed with the patient that he needs to get the pain
medicine from his doctor for his back or his PCP.  Discussed the
above problems in detail with the patient including his foot
structure, function, and its relationship to his deformities and
symptoms. .   .   .  Return to the clinic as needed. (CX #1, p. 59-
60). 

The medical in the record reflects that on October 2, 2013, the claimant was seen by Dr.

Columbus Brown, a Little Rock rheumatologist, pursuant to a referral of Dr. Betton, for low back

pain.  The afore consultation report reflects, in pertinent part:

HPI: Mr. Ellis is a 54-year-old African-American man who
reports having pain since 2008.  Pain is mainly located in
his lower back, left leg, and left first, second, and third toes.
He also has less severe pain in his knees and right shoulder. 
Most days, his pain level is about 8-9/10, constant, and
increased with activity.  Hydrocodone with Tylenol 10/500
mg eight times daily along with Soma, Xanax, and
Celebrex helped to control his pain fairly well in the past. 
He reports pain initially began after a couple of falls and
has progressed over the years.  
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*          *          *

IMPRESSION: This is a 54-year-old African-American man
with chronic low back pain and possible
radiculopathy involving the left lower
extremity.

PLAN: 1. Restart hydrocodone/APAP 10/500 mg at
every four to six hours as needed for pain
(150 tablets written on prescription).

2. Restart Soma 350 mg t.i.d. as needed for muscle spasms
(90 tablets written on prescription).

3. Restart Celebrex 200 mg daily.
4. Prescription for an Unna boot written for the patient.
5. Return to clinic in one month for followup. (CX #1, p. 61-

62).

The medical reflects that the claimant was next seen by Dr. Brown on November 5, 2013.  The

chart note regarding the afore visit reflects, in pertinent part:

History Of Present Illness
Cleveland Ellis is a 54 year old Black/African American male here
for f/u for chronic LBP with secondary radicular pain in left lower
ext.  He reports his pain level is about 8 out of 10 most days and
mainly located in his lower back and knees.  In the interval since
the last office visit, he has not done well at all with overall
symptom control; more specifically, he claims an increase in pain
which has led to decreased activity level.  Associated symptoms
include; fatigue and poor sleep. 

*          *          *

Assessment 

Low Back Pain
Continued neuropathic pain in left leg and possible OA pain in
knees. 

Plan
Instructions
Trial of Lyrica 75mg
Continue Hydrocodone/APAP 10/500mg
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Continue Soma 350mg
Referral to PT for neuropathic pain in LLE. (CX #1,
p. 64-65).

On November 21, 2013, the claimant was seen in follow up by Dr. Collins.  The medical

report generated in connection with the afore visit reflects, in pertinent part:

HPI:
New symptom(s):

Patient comes in today for further evaluation.  I last saw 
him to 613.  Senna difficulty with low back pain and previous
history of surgery at L4-5 and L5-S1.  He continues to have chronic
pain with a herniated disc.  I have recommended to be reevaluated
by his orthopedic surgeon.  He was also being seen by Dr.
Ackerman.

Dr. Ackerman accused him of getting medications from me
that is absolutely not true since I know regarding beginning his
pain medicines to Dr. Ackerman and actually said so February 6,
2013.  An MRI that was no longer seeing Dr. Ackerman is a result
of this though it was misinformation.  In the last 6 months he has
developed increasing back pain with numbness of his entire left
foot which could be consistent with his herniated disc and may be
scar tissue.  It would be my medical recommendation to a CT
myelogram to further clarify the circumstances.  He is being treated
by pain specialists Dr. Columbus Brown he gets some
hydrocodone from Dr. Brown only.  And his primary care doctor
would have given him Xanax.

*          *          *

Examination:
General Examination:
     On exam today he has difficulty with the left foot with
numbness particularly in the bottom of his foot.  He ambulates
with a straight cane.  Patient is increased anxiety as relates to his
pain which commonly goes with chronic pain it’s accompanied by
anxiety and depression.  And we’ll set him up with the pain
psychologist for now. 

Assessment:
1. Chronic pain - . . .(Primary), Status post back surgery
2. DDD-lumbar 



27

3. Radiculopathy lower extremity

Plan:
1.   Chronic pain
Plan we’ll recommend a CT myelogram.  I will set him up with Dr 
Youssef Fahoum.  We will defer any anti-anxiety medicine to the
psychologist and Dr. Betton at this point. (CX #1, p. 66). 

The claimant underwent the CT lumbar spine with contrast and reconstruction at St. Vincent

Health System on January 23, 2014, pursuant to the directions of Dr. Collins.  The report of the

afore study concludes:

IMPRESSION:
Degenerative disc at L5-S1 with diffuse disc protrusion.  There is
also bony spurring and facetal hypertrophy at this level.  This is
most prominent to the left and produces a fairly tight left foraminal
stenosis.

Degenerative disc with L4-L5 with diffuse disc protrusion and
facetal hypertrophy.  This produces moderate lateral recess
stenosis, but no definite nerve root compression is seen.  There is
mild narrowing of the neural foraminal bilaterally.  (CX #1, p. 74). 

The claimant was seen in follow up by Dr. Collins on February 5, 2014.  The report

relative to the afore visit reflects, in pertinent part:

New symptom(s):
     The patient comes in today to go over his MRI results.  He had
a CT scan done actually with contrast and reconstructions in
January 23, 2014 some mild arthritis at L3-4 notable in the facet
joints.  At L4-5 is degenerative disc with diffuse disc protrusions
there are degenerative changes in the facet joints with the septal
and ligamentous hypertrophy.  This produces moderate lateral
recess stenosis bilaterally. All 5 S1 we have used disc protrusion
notable.  The combination of disc protrusion fairly exuberant bony
spurring on the left produces a left foraminal stenosis.  This would
be consistent with his complaints of numbness in his great toe on
the left side.  Cerebellar sclerae get 2 level disc disease L4-5 and
L5-S1 with L5-S1 being symptomatic.  Injections are not beneficial
so we would recommend surgery if he is interested.  At this point is
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prepared to go see a neurosurgeon I’ve recommended Dr. Ali Raja.

*          *          *

Assessments
1.   HNP-lumbar (herniated lumbar pulposus) - 722.10, Herniated
disc L4-5 and L5-S1
2.   Bone spur - 726.91 (Primary)
3.   Radiculopathy-lumbar-724.4 
4.   Chronic pain - 338.29, Status post back surgery

Treatment

1.  Bone spur
Refill Hydrocodone-Acetaminophen Tablet,   .   .  
Refill Soma Tablet, .   .    .  
Start Xanax Tablet, .   .   . 
2.   HNP-lumbar (herniated lumbar pulposus)
Referral to: Ali Raja    Neurological Surgery. (CX #2, p. 96-97).

The evidence in the record reflects that the claimant was seen by Dr. Raja at Arkansas

Neuroscience Institute on February 12, 2014, pursuant to the above referral of Dr. Collins.  The

February 12, 2014, clinic note of the claimant’s visit reflects, in pertinent part:

S:     We had the pleasure of seeing Mr. _______Cleveland in our
clinic for a followup visit.  He is here for a neurosurgery
consultation today.  He is a very pleasant, 54-year-old gentleman
who is under the care of Dr. Collins for his rehab needs with a
longstanding history of a fall as well as back and knee issues.  He
also has had a history of rotator cuff.  He reports that he has
worked as a teacher and feels that it is possibly work related.  He
rates his pain at a 9 today on a scale of 0-10, with 0 being no pain
and 10 being the most severe pain.  He describes it as a severe
throbbing pain in his right shoulder which he has been diagnosed
with bursitis.  He rates his lower back pain at an 8 today on a scale
of 0-10, .     .    He does not have any bowel or bladder changes or
issues.  He reports back pain radiating in the left lower extremity
towards his 2nd and 3rd toes with numbness in them for the past 7
months as per the patient. 

*          *          *
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A:     A 54-year-old gentleman with back pain and left lower
extremity pain.

P:     I had a discussion at length with Mr. Cleveland about the
findings of history, physical, and radiological studies.  We
discussed the need to continue to be careful, with no excessive
pushing, pulling, bending, weight lifting, or strenuous activity and
not lifting anything more than 5-10 pounds.  In addition, we
discussed management options including continued observation,
physical therapy, or surgical decompression.  We also discussed
various associated aspects for each of these options.  In addition,
we discussed an EMG nerve conduction study to further evaluate
the left lower extremity symptoms.  He said that he understood and
agreed, and wished to proceed with this plan.  I also answered
questions by the patient in clinic today and he did not have any
questions at the end of the encounter.  (CX #2, p. 98-99).

The claimant was seen by Kenneth Weaver, PA-C, on February 25, 2014, and March 19,

2014.  The February 25, 2014, office note reflects, in pertinent part:

SUBJECTIVE: Cleveland Ellis is a previous patient of ours last
seen January, 2013.  This was following his right knee arthroscopy. 
That is doing well. 

Today’s chief complain is right shoulder pain.  We performed a
right shoulder arthroscopy in January of 2010 for a SLAP repair,
SAD, DCR release of the posterior/inferior capsule and
debridement of the cuff.  He tells me he improved after that
surgery, although he had occasional pain with activities.  For the
most part he was doing well.  Four weeks ago he woke one
morning with fairly significant right shoulder pain.  It hurt mostly
with forward flexion and abduction at or above 90 degrees.  His
pain is lateral and anterior lateral to acromion.  He was seen by Dr.
Betton a few weeks ago and given a 5-day Dosepak that did not
him any relief.  He has not had any physical therapy or NSAIDS. 
He did not have an injury.  This was more of an insidious onset. 
He reminds me he is in pain management.  

*          *          *

IMPRESSION: Right shoulder inferior distal clavicle osteophytc
with impingement and possible partial thickness cuff tear if not a
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small thickness cuff tear.

PLAN:
1. The patient was informed of the risks/complications prior to administering

the steroid injection and gave verbal consent.  I then injected with 6cc of
Lidocaine and 7 mg. of Betamethasone. 

2. Outpatient physical therapy in an impingement protocol.
3. Voltaren 75 mg. po, bid, #60 with a refill.
4. He is going to obtain his pain medication from his pain management

doctor.
5. I advised him to ice his shoulder 3 times a day for 20 to 30 minutes and to

perform his exercises.
6. We will see him in 4 weeks.  When he returns we’ll obtain a new axillary

view and see if we can get a better view of that. (CX #1, p. 77-78).

The March 19, 2014, office note relative to the claimant’s visit, reflects, in pertinent part:

SUBJECTIVE:   He is here for followup of right shoulder
discomfort.  I saw him 1 month ago and give him a shot and PT. 
He lets me know that he is somewhat better, but it is still keeping
him awake at night. He cannot lift anything with that arm without
severe pain. 

*          *          *

IMPRESSION: Right shoulder impingement, acromioclavicular
arthrosis with subacromial osteophyte and possible high-grade
partial if not a small, full thickness cuff tear.

PLAN:   We are going to get an MRI of the right shoulder and
have him return to go over those results. (CX #2, p. 79).

The record does reflect the presence of the Orthosurgeons Physical Therapy Progress Note

regarding the claimant. (CX #1, p. 79-86). 

The medical evidence reflects that the claimant underwent the EMG on April 7, 2014,

under the directions of Dr. Collins.  The EMG - Electrodiagnostic Report regarding the afore

study reflects, in pertinent part:

History/Comments:
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Pt in today for left lower limb pain and numbness and tingling at
the request of Dr. Raja.  PMH no changes.  FH: ambulates with
straight cane.  Physical exam is stable.  Pt has been placed on
morphine per Dr. Columbus Brown for some reason for bursitis in
the shoulder.  Pt hasn’t started it because he is skeptical about it.  I
recommended he discuss it further with Dr. Brown before starting
it. 

*          *          *

Summary/Interpretation:
Summary: NCV of the left lower ext was performed and significant
findings include prolongation of the tibial and peroneal motor with
normal amplitude and delayed condition velocity and F wave. 
EMG of the left lower ext and associated paraspinals should
evidence chronic recurrent nerve disease in the distribution of the
left L 5 nerve root.

Impression: ABNORMAL study of the left lower ext.

There is electrodx evidence of chronic/recurrent left L 5
radiolopathy.  No evidence of myopathy and/or plexopathy. .   .  
(CX #1, p. 88-89)

The claimant was seen by Dr. Hefley on April 30, 2014.  The report relative to the afore

visit reflects, in pertinent part:

SUBJECTIVE:     He is now 54 years old.  He is having trouble
with both knees and both shoulders and his lumbar spine.  He is
seeing Dr. Kevin Collins again.  He is disabled now and no longer
teaching music at Horace Mann.

I’ve done bilateral knee arthroscopy and right shoulder arthroscopy
for him.  His shoulder pain is currently greater on the right.  His
knee pain is greater on the left.

*           *           *

Impression:
1. Bilateral knee status post (right knee 10-18-11 & left knee

6-18-2009) knee arthroscopy with varus patellofemoral
chondromalacia.
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2. Right shoulder status post (1-5-2010) arthroscopy with
partial rotator cuff tear. 

Plan:
1. I aspirated the left knee and obtained 50 ccs of clear

serogsanguineous fluid. .   . (CX #1, p. 87).  

The claimant was seen by Kenneth Weaver, PA-C, on May 21, 2014.  The report

regarding the afore visit reflects, in pertinent part:

SUBJECTIVE:     Cleveland is here for his 2nd Orthovisc injection
into his left knee. 

*          *          *

IMPRESSION:   Osteoarthritis left knee.

PLAN:

*          *          *
2. He’ll follow-up next week for the 3rd and final injection of

the series.
3. He’ll rest, ice and elevated for any inflammatory process.

(CX #2, p. 101).

The record reflects the presence of documented incurred unpaid expenses relative to the

claimant’s receipt of medical treatment from and/or at the directions of Dr. Collins and Dr. Raja.

(CX #3) (CX #4).

After a thorough consideration of all of the evidence, to include the testimony of the

witness, review of the medical records and other documentary evidence, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include March 20, 
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2008, at which time the claimant sustained compensable injuries from an accidental fall.

3. The claimant earned wages sufficient to entitle him to weekly compensation 

benefits at the rate of $139.00, for total/permanent partial disability benefits.

4. The claimant reached the end of his healing period as a result of injuries growing 

out of the March 20, 2008, compensable accidental fall, on May 4, 2012, having sustained

anatomical impairments of 7% to the body as whole attributable to the lumbar injury; 14% to the

body as a whole attributable to the right shoulder; 12% to the right lower extremity attributable to

the right knee; and 15% to the left lower extremity attributable to the left knee.

5. The claimant has failed to sustain his burden of proof by a preponderance of the 

credible evidence that he has been rendered permanently and totally disabled within the preview

of the Arkansas Workers’ Compensation Act as a result of the March 20, 2008, compensable

injuries.

6. When the claimant’s age, education, work experience, permanent restrictions and 

limitations, and other matters reasonably expected to affect his future earning capacity are

considered, the evidence preponderates that the claimant has sustained a loss of earning capacity

or wage loss disability in the amount of 58% in excess of his anatomical impairments. 

7. The evidence preponderates that medical treatment rendered to the claimant under

the care of and at the directions of Dr. Kevin J. Collins, Dr. William Hefley, Dr. Columbus

Brown, Dr. Laurence Connelley, and Dr. Ali Raja, is reasonably necessary and casually related to

the treatment of the claimant’s compensable injuries growing out of the March 20, 2008,

compensable accident.  

8. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 
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of the compensable injuries of March 20, 2008. 

9. Respondent #1 has controverted the claimant’s entitlement to wage loss disability 

benefits in excess of his anatomical impairments as well as incurred unpaid medical expenses

incurred in the treatment of the claimant’s compensable injuries.

CONCLUSIONS

The compensability of the claimant’s March 20, 2008, work-related injuries has been 

previously adjudicated.  Respondent #1 has accepted and commenced the payment of indemnity

benefits to correspond with anatomical impairments attributable to the March 20, 2008,

compensable injury of the claimant.  The claimant maintains that he has been rendered

permanently and totally disabled within the preview of the Arkansas Workers’ Compensation Act

as a result of the compensable injuries and permanent physical limitations/restriction.  The

claimant further contends that respondent #1 has failed and/or refused to pay for reasonably

necessary medical treatment incurred in the treatment of his compensable injury.  

Respondent #1 contends that the claimant is not entitled to wage loss disability benefits or

permanent and total disability benefits.  Further, respondent #1 contends that the treatment

rendered to the claimant by Dr. Laurence Connelley was not reasonably necessary.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions. 

Permanent Total Disability/Wage Loss Benefits

Ark. Code Ann.§11-9-519 (e)(Supp. 2011), provides that permanent total disability 

means inability, because of compensable injury or occupational disease, to earn any meaningful
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wages in the same or other employment.  The burden of proof shall be on the employee to prove

inability to earn any meaningful wage in the same or other employment. Id.  Additionally,

permanent total disability shall be determined in accordance with the fact.  Ark. Code Ann. §11-

9-519 (c).

The claimant, with a date of birth of August 27, 1959, with  Bachelor’s degrees in music

education and elementary education.  The claimant also has approximately twelve hours towards

his Master’s.  The claimant commenced his employment as a school teacher in the Little Rock

Public Schools in1986, and remained so for twelve years

The extent of the claimant’s permanent anatomical impairments growing out of the

March 20, 2008, compensable accident is not disputed.  The evidence does disclose that the

claimant suffered a prior injury to his back which resulted in surgery.  Following the prior

surgery the claimant received Social Security Disability benefits commencing 2004. Indeed, at

the time the claimant returned to the employment of respondent #1 substitute teaching the same

was on a release by the Social Security Administration so that he could try to return to work.  By

the time of the March 20, 2008, compensable accident the claimant had been a long-term

substitute for quite some time. 

The March 20, 2008, compensable accident resulted in additional physical limitations and

restrictions on the claimant’s activities.  The record does not reflect the presence of a functional

capacity evaluation relative to the claimant since reaching the end of his healing period on May

4, 2012.  The claimant has undergone several surgeries since undergoing a previous April 30,

2008, functional capacity evaluation.  

The March 20, 2008, compensable accident has resulted in permanent impairments to the
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lumbar spine, right shoulder, right knee and left knee.  Residuals from the afore adversely

impacted the claimant’s lifting, bending, walking, and standing.  The claimant’s employment

history has consisted primarily of cognitive versus physical demands.  The claimant retains a

valid drivers’ license and is capable of driving.  The claimant is foremost an educator with two

decrees, music education and elementary education.  By his own testimony, the claimant offered

that he is physically capable to perform activity for a couple of hours before needing to lay down. 

 In addition to the lack of a functional capacity evaluation post-maximum medical

improvement, the claimant’s lack of motivation to return to work hampers an informed

assessment of his permanent disability.  The claimant has not inquired about or sought

employment of any kind since his March 20, 2008, injury or having reached maximum medical

improvement on May 4, 2012.  The claimant has the educational credentials to teach music and

voice.  The claimant has failed to sustain his burden of proof by a preponderance of the evidence

that he has been rendered permanently and totally disabled within the preview of the Arkansas

Workers’ Compensation Act as a result of the March 20, 2008, compensable accident and

resulting injuries.

When a claimant has an impairment rating to the body as a whole, the Commission has

the authority to increase the disability rating based upon wage-loss factors. Sivixay v. Danaher

Tool Group, 2009 Ark. App.  786.   The wage-loss factor is the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood. Id.; see Ark. Code Ann. §11-9-522

(b)(1) (Repl. 2002). 

The claimant, with a birth date of August 27, 1959, was two (2) months short of being 55

years of age at the time of the most recent hearing in this claim.  As noted above, the claimants
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work history has consisted primarily as that of an educator.  The amount of the various

anatomical impairments growing out of the March 20, 2008, compensable accident is undisputed. 

The claimant has been receiving Social Security Disability benefits since approximately 2004,

predating his March 20, 2008, compensable accident.  The claimant has incurred physical

restrictions and limitations with respect to the duration of time that he is able to stand and walk. 

Additionally, the claimant is physically limited the amount of weight he is able to lift as well as

in his ability to bend.   The claimant has sustained his burden of proof by a preponderance of the

evidence that when his age, education, work experience, permanent restrictions and physical

limitations, and other matters reasonably expected to affect his future earning capacity are

considered, he has sustained a loss of earning capacity or wage loss disability in the amount of

58% in addition to and above his anatomical impairment.  Respondent #1 has controverted the

claimant’s entitlement to wage loss disability benefits.

Medical Treatment

Ark. Code Ann. §11-9-508 (a)(Repl. 2002), mandates that the employer promptly provide 

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  The employee has the burden of proving by a preponderance

of the evidence that medical treatment is reasonably necessary. Stone v. Dollar General Stores,

91 Ark. App. 260, 209 S.W.3d 445 (2005).  Preponderance of the evidence means the evidence

having greater weight or convincing force. Metropolitan National Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003). 
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The issue of the compensability of the claimant’s left knee and right shoulder conditions

was the subject of a prior hearing before Arkansas Workers’ Compensation Commission,

resulting in a favorable ruling for the claimant.  The course of the claimant’s medical treatment

relative to the injuries accepted by respondent #1 as growing out of the March 20, 2008,

compensable accident is identified in the medical records above.  

The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore services may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.

200, 649 S.W.2d 845 (1983).

The claimant was referred by his authorized treating physician, Dr. Harold Betton, to

various medical specialists, to include Dr. Bernard Crowell, who later referred the claimant to

Dr. William Hefley, an orthopedic surgeon, and Dr. William Ackerman, a pain management

specialist. Dr. Betton also referred the claimant to Dr. Kevin Collins.  Additionally, the claimant

was referred to physical therapy by his various treating physicians.

         The evidence discloses that the claimant was referred to Dr. Laurence Connelley, D.P.M.,

by Dr. Betton relative to complaints of numbness and swelling in his left foot.  The claimant was

seen by Dr. Connelley on at least two (2) occasions in conjunction with the afore referral.  The

afore was geared toward an accurate diagnosis of the nature and extent of the claimant’s

compensable injury - - left knee and low back.  
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Dr. Ackerman opined on July 2, 2013, the date of his last visit with the claimant, that

there was “sufficient pathology to warrant continuation of pharmacologic management”.  Due to

a “misinformation”, Dr. Ackerman terminated the claimant as a patient on July 22, 2013.  Dr.

Collins addressed the afore misinformation in his November 21, 2013, clinic note.  Nevertheless,

the evidence preponderates that the claimant remained in need of pain management following his

discharge by Dr. Ackerman.  The pain management was reasonably necessary in that it was

geared to reduce or alleviate symptoms resulting from the compensable injury.  

The claimant was subsequently referred to Dr. Columbus Brown for the pain management

treatment.  The claimant has sustained his burden of proof by a preponderance of the credible

evidence that medical treatment rendered to him under the care of Dr. Harold Betton, to include

referrals therefrom, inclusive of Dr. Hefley, Dr. Collins, Dr. Connelley, Dr. Brown, and Dr. Ali

Raja, is reasonably necessary in connection with the treatment of the injuries growing out of the

March 20, 2008, compensable accidental fall.  Respondent #1 has controverted the claimant ‘s

entitlement to the afore, as well as incurred unpaid bills for medical treatment prescribed by the

afore providers. 

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant permanent partial 

disability benefits at the weekly compensation benefit rate of $139.00, to correspond with a 58%

wage loss disability in addition to the acknowledged stipulated anatomical impairments as a

result of the March 20, 2008, compensable injury.  Said sums accrued shall be paid in lump

without discount.

Respondent #1 is further ordered and directed to pay all reasonably necessary and related
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medical, nursing, hospital, and other apparatus expenses arising out of and in connection with the

treatment of the compensable injuries growing out of the March 20, 2008, compensable accident,

to include medical related milage, pursuant to Ark. Code Ann. §11-9-508 (a)(Repl. 2002).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

                                                       __________________________________________________
                                                        Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    

   

      
    


