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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on February 5, 2014, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on December 10, 2013.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

February 20, 2013, when the claimant contends he sustained a

compensable injury to his low back and left elbow.

3. Based on an average weekly wage of $ 516.00, the claimant would be

entitled to compensation rates of $344.00 for temporary total disability

benefits and $258.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged February 20, 2013, injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the February 5, 2014,

hearing, consisting of the testimony of Jerrid Duncan and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Medical Packet); Claimant’s Exhibit No. 2 (Letters from Stiles to Drs. Calhoun

and Thomas); and  Respondents’ Exhibit No. 1 (Documentary Packet).

At the hearing, claimant objected to the introduction of Respondents’

proffered Exhibit No. 2 consisting of documents from the Department of Workforce

Services on the basis that the documents were not provided to the claimant’s

attorney until the morning of the hearing in violation of the Pre-hearing Order and
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without a witness to establish a foundation for the documents subject to cross-

examination.   Respondents noted that during the deposition of the claimant on

October 1, 2013, the claimant admitted that he had applied for unemployment

benefits and that counsel had been notified for at least a week in advance of the

hearing that the records had been requested for purposes of introduction into the

record of the hearing.  Claimant’s counsel responded that he had not seen the

documents prior to the morning of the hearing.  The Pre-hearing Order provided, in

pertinent part, 

No documents, including medical reports, will be allowed into evidence
unless exchanged by the parties at least seven (7) days prior to the
scheduled hearing.  Any evidence, whether documentary or testimonial, that
is not disclosed or exchanged in compliance with this Order and applicable
law shall not be considered at the hearing except with prior leave of the
Commission and upon a showing of good cause. 

Because the documents were not exchanged at least seven days prior to the

scheduled hearing as required by the Pre-hearing Order, I find that the documents

in Respondents’ proffered Exhibit No. 2 should be excluded from the evidence in

this case. 

  FACTUAL BACKGROUND

Jerrid Duncan is 27 years old.  He graduated high school and attended

approximately one and a half years of college at the University of Arkansas at

Monticello.  He studied physical education and criminal justice.  He testified that he

is six feet and one inch tall and weighs approximately 205 pounds.  
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Duncan began working when he was 16.  He worked as stocker at a grocery

store and as a carhop and shift leader at Sonic.  He also worked at the Conoco in

DeWitt as a sales clerk and stock boy.  He worked as a self-taught welder for

Adams Welding for approximately one year.  He does not have a welder’s

certificate. He also worked as a miller’s helper and in maintenance at Kormea.  He

also worked as an installation technician at Direct TV.  He began working at

Menards on March 9, 2012, as a welder.  He explained his job was to weld the riser

heads that turns the water on and off for the farmers and fielders.  He explained that

it was a heavy job but that he could perform the work when he started despite prior

back injuries.  Duncan testified that he had first injured his back playing flag football

when he was 16.  He underwent back surgery for a ruptured disc performed by Dr.

P.B. Simpson.  Following the surgery, he was able to resume playing golf, baseball,

and whatever he wanted to do physically for the next eight to ten years.  He also

injured his back on November 24, 2010, when he was installing a satellite for Direct

TV.  He explained that he fell through the ceiling from the attic when his foot slipped

off a rafter.  He ultimately underwent a second back surgery in November of 2011,

for a bulging disc performed by Dr. Michael Calhoun.  He was released by Dr.

Calhoun in February of 2012, without restrictions shortly before he went to work at

Menards.   Duncan testified that he thought he could do the work and that he told

them about his prior back problems.  He explained that after two months at

Menards, he became the group leader and supervisor over seven people in addition

to his welding duties.  In August of 2012, they were moved from Gillette to DeWitt
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and he went back to being a welder.  Duncan testified that after three or four

months of his release from Dr. Calhoun, he would generally take Aleve or Ibuprofen,

but that he had continued to take Hydocodone prescribed by a family doctor in the

afternoon or night after work, if he had pain, on an as needed basis.  Duncan

testified that he settled his workers’ compensation claim with Direct TV for

$21,000.00.

Duncan testified that on February 20, 2013, he was injured while working at

Menards.  He explained that he was standing on a large piece of metal while it was

being transported on a forklift to keep it weighted down when the driver rear-ended

another forklift.  He explained that he was projected off the forklift into the other

forklift and hit the concrete floor.   He injured his wrist, elbow, and right side of his

lower back.  The supervisor saw it happen and reported it to the owner, Derrick

Menard.  He explained that it was closing time and the woman that did the

paperwork had already gone home.  He went home that night and returned the next

morning to fill out the report with her since he had continued to get worse.  He

testified that his elbow and wrist were swollen and he was unable to sit or rest due

to the back pain. He explained that the Hydrocodone and other pain relievers did

not relieve his pain.  Duncan also testified that his right leg began to hurt about two

weeks after he saw Dr. Burleson.  He began feeling tingling and numbness and pain

on the outside of the leg.  Duncan testified that his problems with his right leg have

gotten worse and he now has pain from the lower back all the way to the tip of his

toes.  He explained that pain is constant when he is in a sitting position but that he
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can get the pain to stop at times when he gets in a laying position.  He has pain at

night and is not able to sleep well.  Duncan clarified that he had left leg pain after

the injury at Direct TV, but that he had right leg pain after the injury at Menards.

After submitting the accident report, Duncan was sent to Dr. Stan Burleson

on February 21, 2013.  He underwent x-rays of his elbow, wrist, and back, and was

given a prescription for Tramadol for the pain.  He returned to work the next day and

resumed his normal job duties.  He explained that Burleson had put him on

restrictions, but the owner did not accommodate his restrictions.  He stated that the

owner told him “that it wasn’t a flower shop” and there was nothing he could do

about it.  Duncan testified that he continued to have to lift and pull heavy objects He

continued to ask the owner if he could return to the doctor.  After three weeks at

work, Duncan went back to the woman who handled his paperwork and asked if she

would send him back to the doctor.  He returned to Dr. Burleson who recommended

an MRI and a referral to specialist.  He explained that the employer filed the

workmen’s compensation claim approximately  a week after his second visit with Dr.

Burleson.  He was sent to Dr. Calhoun who ordered the MRI.  On April 5, 2013, he

was examined by Dr. Calhoun.  He was given pain medication.  He continued to

work his regular duties even though he was still on restrictions from the doctor.  He

explained that Calhoun’s nurse send over a copy of the restrictions to the office on

two or three occasions and he took a copy on his own to the office.  He explained

that he restricted himself and did what he could to the best of his ability.  He was

examined by Dr. Calhoun on April 24, 2013, after the MRI.  He showed him the scan
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on a big screen in the room and explained the results.  Dr. Calhoun recommended

surgery or injections.  Duncan declined the injections because he had problems with

injections on prior occasions.  He was given a work restriction slip by Dr. Calhoun.

He took it back to the office and gave it to Jennifer Menard.  They did not offer him

a job within his restrictions.  He continued to do his normal job to the best of his

ability in order to get a paycheck.  He explained that he continued to work until he

was let go on July 18, 2013.  He testified that Jennifer told him that the restriction

should be and would be abided, but that Derrick ignored them.  He explained that

his condition continued to get worse.  On his last day, he was asked to climb in a

hopper bottom which was ten to twelve feet tall and to grind all the welds down.  He

told his supervisor that he could not do the job.  Derrick told him that he was going

to be laid off within two weeks but that if he couldn’t do the job to go ahead and go

home.  

He filed for unemployment benefits but was denied.  He did not appeal

because he didn’t have any money since he wasn’t working.  He told the state that

he was able to work because he needed to work to pay his bills and because he

thought he could still be able to perform some type of jobs.  Duncan explained that

he has not worked since then except to help his landlord with light duty

maintenance work to pay his rent for approximately three months and to help clean

his church with his fiancee to help pay the bills.   He testified that they earn one

hundred dollars each week for cleaning the church.  She performs the vacuuming
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and picks up the heavier trash.  He wipes down the pews and takes out the small

trash.

Duncan testified that he has filled out many job applications.  He was offered

a job working on a farm driving a truck, but it was too rough on his back to drive

through the bean and corn fields.   Duncan explained that he currently gets help

from family and friends to pay his rent since his landlord ran out of work for him.

Duncan testified that his low back continues to hurt and that his right leg

continues to stay numb and tingling like it is asleep.  He also continues to feel

numbness and tingling with sharp pains in his right elbow.  Duncan explained that

Dr. Burleson had looked at the elbow and recommended a MRI to determine if there

was ligament or nerve damage, but that he had never received treatment for his

elbow.   Duncan testified that he still has swelling and that he has lost strength in

his right arm.   He continues to treat with a pain management specialist, Dr.

Columbus Brown.  He is currently prescribed Hydrocodone.  He explained that he

had stopped taking the Methadone and Oxycodone because they were too strong

and made him sick.  Duncan testified that he has not had the surgery because he

can not afford it.  

On cross-examination, Duncan testified that he had driven to the hearing and

had traveled the day before for a 45 minute round trip to western Arkansas.  He

testified that his prior back injuries involved the L5-S1 area of his lumbar spine.  He

testified that Menard’s was not concerned about his prior injuries because he was

not going to be lifting more than 20 or 30 pounds.  He testified that he worked
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approximately 43 hours each week while he continued to work for Menard until July

18, 2013.  He applied for unemployment benefits on July 19, 2013.  He testified that

he was honest in his application for benefits.    He testified that he had looked at a

job for a warehouse manager, a police officer, or a part-time dispatch worker.  He

also looked at a local parts store and farms.  He explained that he lives about 96

miles each way from Little Rock.  

On re-direct, Duncan testified that he was never examined by Dr. Brad

Thomas.  He also testified that he thought he could work under the restrictions that

Dr. Calhoun put on him.

Medical records reflect that Duncan sought treatment from Dr. Stan Burleson

from February 21, 2013, until March 27, 2013.  On his initial visit, Duncan reported

significant pain in his right elbow and wrist after being thrown from a forklift on the

prior day while working for Menard.  It was noted that his exam revealed marked

tenderness and contusion of his right elbow and wrist.  X-rays of the elbow and wrist

were unremarkable.  Due to the acute lumbosacral strain, it was recommended that

he have a MRI and placed on lifting restrictions.  He returned for repeat x-rays of his

right elbow due to continued pain in his elbow and back.   He was seen by Dr.

Michael Calhoun on April 5, 2013, and underwent a MRI of his lumbar spine on April

24, 2013.  He returned to Dr. Calhoun on the same date after the MRI was

completed.  The MRI revealed “no recurrent disc herniation” at the L5-S1 level or

significant residual canal or foraminal stenosis.  In an addendum dated May 15,

2013, to his April 24, 2013 notes, Dr. Calhoun noted that the claimant’s repeat MRI
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with contrast “now shows a right-sided disc herniation at the lowest segment of the

back designated as L5-S1.  This is the same level as his previous surgical left side

but now he has a right-sided disc herniation.  His most recent work injury is the

cause for this herniation and present symptoms.”  He recommended epidural

steroid injections or right L5-S1 microdiscectomy.  Since Duncan had undergone

injections in the past with no improvement, he indicated a desire to proceed with the

surgery.  

Duncan began treating with Dr. Colombus Brown on July 2, 2013.  He noted

that Duncan had two prior surgeries for left L5-S1 herniations in his back.  He noted

that Duncan had again developed a disc herniation at L5 in February of 2013, on

his right side as shown by MRI dated 5/15/12 per  records from Dr. Calhoun.  He

prescribed pain medications.    He has continued to be seen by Dr. Brown and was

last seen by him on October 1, 2013.

In a letter dated October 28, 2013, Dr. Calhoun responded to the

respondents’ letter concerning whether there had been any films or study

subsequent to the April 24th lumbar MRI performed on Duncan.  Dr. Calhoun wrote

“When I reviewed his MRI on May 15, 2013, I felt there was a right-sided disc

herniation.  It is not unusual for a radiologist and a neurosurgeon to differ on their

interpretation of MRIs.” 

On January 24, 2014, respondents requested that Dr. Brad Thomas review

the April 24, 2013 lumbar MRI and report. On January 24, 2014, Dr. Thomas

responded with a letter stating that he reviewed the MRI of April 24, 2013. He stated
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that it was his opinion that the MRI showed normal postoperative changes with scar

tissue in the L5-S1 area, but no recurrent herniated discs at L5-S1.  He also noted

that he did not see any significant nerve root compression, either of the L5 or S1

nerve root, on the left at L5-S1.  He stated “If this were my patient, based on this

MRI, I would not recommend any more surgical intervention on his lumbar spine.”

CONTENTIONS

The claimant contends that he sustained a compensable injury to his low

back and left elbow on or about February 20, 2013, and is entitled to medical

benefits, temporary total disability benefits and attorney’s fees.

The respondents contend the claimant did not sustain a compensable injury

while employed by the respondent employer on or about February 20, 2013.  The

claimant is not entitled to any benefits.  The respondents have denied and

controverted this claim in its entirety.  The claimant’s physical problems, if any, are

not related to his employment for the respondent employer.  The claimant did not

sustain an injury to his back in the course and scope of his employment with the

respondent employer herein.  In the alternative, if it is determined the claimant

sustained a compensable injury, the respondents hereby request a setoff for all

benefits paid by the claimant’s group health carrier, all short term disability benefits

received by the claimant, all long term disability benefits received by the claimant,

and all unemployment benefits received by the claimant.

 DISCUSSION 

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following
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requirements of Ark. Code Ann. §11-9-102(4)(A)(i) (Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  In Edens v. Superior Marble & Glass, 346 Ark. 487 (2001), the Arkansas

Supreme Court held that “identifiable by time and place” meant subject to

identification and did not require the claimant to specify the exact time of the

occurrence.  

         It is the exclusive function of the Commission to determine the credibility of the

witnesses and the weight to be given their testimony.  Johnson v. Riceland Foods,

47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is not

required to believe the testimony of the claimant or other witnesses, but may accept

and translate into findings of fact only those portions of the testimony it deems

worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603

(1995).  The Commission may accept or reject medical opinions and determine their
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medical soundness and probative force.  Id.  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).

A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i). 

In the instant case, the primary issue is whether claimant has established a

causal connection between a work-related incident and the need for medical

treatment.  In a workers’ compensation case, a claimant must prove a causal

connection between the work-related accident and the disabling injury.  Stephenson

v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination

of whether a causal connection exists is a question of fact for the Commission to

determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

It appears from my review of the totality of the evidence that the claimant’s

job required him to bend, stoop, and lift heavy objects for welding.  The evidence

further reveals that while Duncan had previously undergone two prior back

surgeries, he had recovered from those surgeries and was able to perform the

heavy job duties required by his job at Menard Manufacturing until the forklift

incident on February 20, 2013.  The evidence reveals that the claimant sought

medical treatment for his right wrist, elbow, and low back on February 21, 2013, and

underwent a lumbar MRI on April 24, 2013.  The evidence further reveals that both
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the radiology report and Dr. Thomas indicate that the MRI revealed that there has

been no recurrent disc herniations or other significant findings as a result of his work

incident.  However, Dr. Calhoun opines that his review of the MRI revealed a right-

sided disc herniation at L5-S1.        

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 
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Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).  In this case, Dr. Calhoun

and Dr. Thomas both state their conflicting opinions but neither state that their

opinion is “within a reasonable degree of medical certainty”.

When the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that flows

from that injury.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645

(1998). The basic test is whether there is a causal connection between the two

episodes.  Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

It is the Commission’s duty to determine if a causal connection exists between the

primary injury and any additional injuries.  Williams v. Prostaff Temporaries, 336

Ark. 510, 988 S.W.2d 1 (1999).   While medical evidence is not required to show a
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causal connection, claimant must show proof by a preponderance of the evidence.

Wal-Mart Stores. Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  It has

long been recognized that a causal relationship may be established between an

employment-related incident and a subsequent physical injury upon a showing that

the injury manifested itself within a reasonable period of time following the incident,

is logically attributable to the incident, and there is no other reasonable explanation

for the injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d 263

(1962).  If the claimant’s disability arises soon after the accident and is logically

attributable to it, with nothing to suggest any other explanation for the employee’s

condition, there is no substantial evidence to sustain the Commission’s refusal to

make an award.  Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958);

Johnson v. Little Rock School District, Full Commission Opinion filed April 4, 2002

(E700511 & F011921).  But, if the disability does not manifest itself until many

months after the accident, so that reasonable men might disagree about the

existence of a causal connection between the accident and the disability, the issue

becomes one of fact upon which the Commission’s conclusion is controlling.  Kivett

v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).

After review and consideration of the testimony and medical records, I find

that the claimant has proven by a preponderance of the evidence that his need for

medical treatment to his low back and right elbow is causally related to the work-

related incident in February of 2013.  Therefore, I find that the claimant has  met his

burden of proof by a preponderance of the evidence for a compensable specific

incident injury.
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Ark. Code Ann. §11-9-508 (a) (Repl. 2002) states that employers must

provide all medical treatment that is reasonably necessary for the treatment of a

compensable injury.  What constitutes reasonable and necessary treatment under

the statute is a question of fact for the Commission.  Dalton v. Allen Eng’g Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999); Ganksy v. Hi-Tech Engineering, 325 Ark.

163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.

369, 13 S.W.3d 218 (2000).  Injured employees must prove that medical services

are reasonably necessary by a preponderance of the evidence; however, those

services may include that necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3) (Repl.2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  Respondents are responsible only for medical services which

are causally related to the compensable injury. 

Benefits are not payable for a condition which results from a non-work-

related independent intervening cause following a compensable injury which causes

or prolongs disability or need for treatment.  Ark. Code Ann. § 11-9-102(4)(F)(iii)

(Supp. 2009).  If there is a causal connection between the primary and the

subsequent disability, there is no independent intervening cause unless the

subsequent disability is triggered by activity on the part of the claimant which is

unreasonable under the circumstances.  Davis v. Old Dominion Freight Line, 341
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Ark. 751, 20 S.W.3d 326 (2000); Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998); Guidry v. J & R Eads Constr. Co., 11 Ark. App. 219, 669

S.W.2d 483 (1984).  Not only can there be an independent intervening cause

without the negligence or recklessness on the claimant’s part, but unreasonable

conduct on a claimant’s part may create an independent intervening cause which

would not otherwise exist.  Davis, supra; citing, Guidry, supra.  Whether there is a

causal connection between an injury and a disability and whether there is an

independent intervening cause are questions for fact for the Commission to

determine.  Oak Grove Lumber Co. v. Highfill, 62 Ark. App. 42, 968 S.W.2d 637

(1998).

 The Commission has the authority to accept or reject a medical opinion and

the authority to determine its probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3rd 878 (2002).  The Commission is not required to believe

the testimony of any witness, but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001), citing University of Ark. Med.

Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).

 In the instant case, the preponderance of the evidence demonstrates that the

claimant suffered a compensable injury to his right elbow and low back supported

by objective medical findings.  The claimant testified that he continues to have

problems with his low back with radicular pain, numbness, and tingling in his right

leg and his right elbow.  The claimant has attempted to manage his pain with strong

pain medications.  Notwithstanding his treatment, the claimant contends he is worse
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off and is in need of surgery as recommended by Dr. Calhoun after evaluation and

treatment.   However, Dr. Thomas has opined that he would not recommend further

surgery solely based on his review of the MRI of the lumbar spine.    After a review

of the totality of the evidence, I would afford greater weight to the recommendations

of Dr. Calhoun since he is one of the claimant’s treating physicians and has had the

benefit of a personal evaluation and examination of the claimant over a significant

period of time.  On the other hand, Dr. Thomas has clearly limited the basis of his

opinion to the his review of the MRI scan and report conducted on the same day as

the request was made by the respondents.  He has not seen the claimant nor had

the benefit of continued observations or treatment of the claimant’s problems.  In

addition, I find that the claimant has never received the proper testing on his right

elbow in the form of an MRI to determine the extent, if any, of damage to his elbow

from the work incident.    Therefore, I find that the claimant has proven  by a

preponderance of the evidence that his request for continued treatment by Dr.

Calhoun, including the recommended surgical treatment, is reasonable or

necessary and causally related to his compensable work injury.  In addition, I find

the claimant is entitled to further testing, including an MRI of his right elbow, to

determine if there is any additional medical treatment that would reduce and

alleviate his symptoms and to maintain his healing and prevent further deterioration

from any damage sustained by his compensable injury.

TEMPORARY TOTAL DISABILITY

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant's ability to earn a livelihood.  For an injury to the
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body as a whole, a claimant is entitled to temporary total disability compensation

during the period of time that the employee  is within the healing period and totally

incapacitated to earn wages.  Arkansas State Highway and Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   For a scheduled

injury, a claimant is entitled to temporary total disability compensation during the

time that the employee is within the healing period or until the employee returns to

work, whichever occurs first.  Wheeler Construction Co. v. Armstrong, 73 Ark. App.

146, 41 S.W.3d 822 (2001).  The "healing period" is defined as the period

necessary for the healing of an injury resulting from an accident.  Ark. Code. Ann.

§11-9-102(12).  The healing period continues until the employee is as far restored

as the permanent character of his injury will permit.  When the underlying condition

causing the disability becomes stable and when nothing further will improve that

condition, the healing period has ended, and the claimant is no longer entitled to

receive temporary total disability compensation or temporary partial disability

compensation, regardless of physical capabilities.  Moreover, the persistence of

pain is not sufficient in itself to extend the healing period or to find that the claimant

is totally incapacitated from earning wages.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W.2d 582 (1982).  If the employee is unable to perform remunerative

labor with reasonable consistency and without pain and discomfort, the temporary

disability is deemed “total.”  Pyles v. Triple F. Feeds of Texas, 270 Ark. 729, 606

S.W.2d 146 (Ark. App. 1980).  The determination of the end of the healing period

and whether the claimant has made a good faith effort to “return to work” are factual

questions to be decided by the Commission.  Poulan Weed Eater v. Marshall, 79
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Ark. App. 129, 84 S.W.3d 878 (2002).  Farmers Cooperative v. Biles, 77 Ark. App.

1, 69 S.W.3d 899 (2002).

In the instant case, the claimant has suffered both an unscheduled injury to

his low back and a scheduled injury to his right elbow.  However, it is clear from the

evidence that he has been released to return to work with restrictions by all of his

treating physicians.  The evidence further demonstrates that the claimant returned

to work and continued to work for Menard until he was terminated when he told his

employer that he was not able to perform certain work outside his work restrictions.

Tyson Poultry v. Narvaiz, 2012 Ark. 118, ____ S.W.3d ____.  While the claimant

has attempted to find a  job since his termination within his restrictions, the evidence

demonstrates that he has remained in his healing period and has suffered a total

incapacity to earn wages based upon the fact that the claimant did not continue to

perform his job as a welder.   

CONTROVERSION AND ATTORNEYS FEES

Based on my review of the evidence in this case, I find that respondents have

fully controverted compensability of a low back and right knee injury, additional

medical treatment, and temporary total disability benefits.  The claimant's counsel

is entitled to the maximum attorney's fees to be paid in accordance with Ark. Code

Ann. §11-9-715, §11-9-801, and WCC Rule 10.   Pursuant to the Full Commission

decisions of Coleman v. Holiday Inn, (November 21,1990) (D708577), and

Chamness v. Superior Industries, (March 5, 1992) (E019760), the claimant's portion

of the controverted attorney's fee is to be withheld from, and paid out of, indemnity

benefits, and remitted by the respondent, directly to the claimant's attorney.  As a



- 22 -Duncan - G303791

reminder, Ark. Code Ann. §11-9-715 was amended by Act 1281 of 2001, limiting

attorney’s fees on medical benefits and services for injuries after July 1, 2001. 

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

February 20, 2013, when the claimant sustained a compensable

injury to his low back and left elbow.

3. Based on an average weekly wage of $ 516.00, the claimant would be

entitled to compensation rates of $344.00 for temporary total disability

benefits and $258.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

5. The claimant has proven by a preponderance of the evidence that he

is entitled to continued medical treatment, including the back surgery

recommended by Dr. Calhoun and a MRI of his right elbow.  

6. The claimant has proven by a preponderance of the evidence that he

is entitled to temporary total disability benefits from July 19, 2013, and

continuing to a date yet to be determined.

7. Claimant is entitled to a statutory attorney’s fee on the indemnity

benefits awarded herein.

8. All other issues are reserved.   
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AWARD

The respondents are hereby directed and ordered to pay benefits and an

attorney’s fee in accordance with the findings of fact and conclusions of law set forth

herein.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §

11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

_____________________________

BARBARA WEBB
Administrative Law Judge


