
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G104163

CRAIG DUCK (DECD) CLAIMANT

ARK HIGHWAY & TRANSPORTATION DEPARTMENT          NO. 1 RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION                  NO. 1 RESPONDENT
CARRIER

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND    NO. 2 RESPONDENT

OPINION FILED APRIL 24, 2014

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney,
Fayetteville, Arkansas.

Respondents No. 1 represented by ROBERT MONTGOMERY, Attorney,
Little Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On January 27, 2014, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on November 13, 2013, and a pre-hearing order was filed

on November 15, 2013.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant’s healing period ended on March 7, 2013.

4. The claimant passed away on August 25, 2013.

5. No impairment rating was issued prior to the claimant’s

death.

6. Janis Duck is the widow of the claimant, Craig Duck (decd).

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to a permanent impairment

rating for his compensable injuries.

2. If the claimant was entitled to a permanent impairment had

any of these benefits accrued prior to the claimant’s death.

3. If permanent impairment benefits had accrued prior to the

claimant’s death is the claimant’s estate entitled to payment for

those accrued benefits.

4. Whether the claimant’s attorney is entitled to attorney’s

fees.

5. Whether the respondents should be penalized under Ark. Code

Ann. §11-9-802.

Claimant’s contentions are:

“a. The Claimant contends that as a result of
his compensable back injury he sustained two
herniated disc and is therefore entitled to
permanent partial disability benefits based
upon permanent impairment that existed prior
to his August 25, 2013 death.  The Claimant
acknowledges that any other permanent partial
disability benefits to which he might have
otherwise been entitled terminated upon the
occurrence of his death.  The Claimant
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contends that if the Respondents had not
willfully and intentionally refused to pay
permanent disability benefits to which they
knew he was entitled there would be no dispute
regarding payment of benefits through August
25, 2013.

b. The Claimant contends that an August 31,
2011 report from Dr. Arthur Johnson indicates
that an MRI revealed lumbar disc herniations
at L3-L4 and L5-S1 and that those herniations
were probably the result of the Claimant’s
July 8, 2010 accident.    A March 7, 2013
report from Janet Canada, APN,  regarding an
evaluation that was performed at the request
of the Respondents indicates that a December
2012 MRI revealed the presence of disc
herniations and that the Claimant had reached
maximum medical improvement.   Accordingly,
the Respondents knew as of July 7, 2013 that
the medical evidence showed that the Claimant
had permanent injury in the form of two
herniated disc as a result of the July 8, 2010
accident.  Additionally, a July 15, 2013 FCE
shows a reliability effort on behalf of the
Claimant with 51 of 51 consistency measure
within expected limits and that FCE concludes
that the Claimant demonstrated a maximal
occasional lift/carry ability of up to 20lbs.
 

c. The Respondents failure and refusal to
initiate payment of permanent partial
disability benefits amounts to a willful and
intentional refusal to pay the Claimant
benefits to which the Respondents knew he was
entitled and that knowledge existed prior to
the Claimant’s death.   Accordingly, up to 36%
penalty should be assessed against the
Respondents. 

d. The Claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”

Respondents NO. 1's contentions are:

“The Respondents contend that the claimant
reached Maximum Medical Improvement on March
7, 2013 per report by Janet R. Canada, APN.
To Respondents knowledge no permanent physical
impairment rating was assigned by any
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physician or medical provider that provided
treatment to the claimant for his compensable
injury.  The Respondents paid TTD benefits
through April 2, 2013.

The Claimant’s date of death was August 25,
2013.  The Respondents contend that they have
paid all appropriate benefits which became due
prior to the claimant’s death relative to his
compensable injury.  The Respondents contend
further that no penalty is applicable to this
claim as contended by Claimant’s attorney.”

Respondent No. 2 did not submit contentions in this matter.

The claimant, in this matter, passed away on August 25, 2013.

The Full Commission issued an opinion in this matter on August 30,

2012.  Among other things, the Commission determined that, “The

claimant proved the treatment of record provided for his low back

was reasonable necessary in connection with the stipulated

compensable injury to his low back.  Said reasonable necessary

medical treatment includes the lumbar epidural steroid injections

provided by Dr. Johnson.”  The Commission also found, “The Full

Commission therefore finds that the claimant proved that he was

entitled to temporary total disability benefits beginning August

31, 2011, until a date yet to be determined.  Said temporary total

disability benefits are related to the claimant’s compensable low

back injury.”

The central issue before the Commission is whether the

claimant is entitled to a permanent impairment rating for his

compensable back injury and, if so, had any of his permanent

partial disability benefits accrued by August 30, 2012?

It is undisputed that the claimant sustained a compensable

back injury.  The Full Commission awarded both medical treatment
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and temporary total disability benefits related to the claimant’s

back injury in its opinion filed August 30, 2012.  The parties have

stipulated that the claimant reached the end of his healing period

on March 7, 2013.  It is also agreed that no impairment was issued

prior to the claimant’s August 25, 2013, death.

On April 13, 2011, Amanda Dinwiddie, a workers’ compensation

claims specialist for the respondent, authored a letter to Janet

Canada, APN, at the River Valley Musculoskeletal Center.  APN

Canada is the APN associated with the authorized treating

physician, Dr. Arthur Johnson.  In Ms. Dinwiddie’s letter, he asked

two specific questions of APN Canada.  The first question was,

“What, if any, permanent, partial impairment does Mr. Duck has as

a result of his lumbar spine injury that he had on July 8, 2010?

On April 15, 2013, APN Canada responded by hand writing her answer

which states, “Mr. Duck will need a functional capacity exam to

determine degree of impairment.”  The second question asked by Ms.

Dinwiddie was, “If Mr. Duck has permanent impairment or there are

any existing conditions contributing to this impairment, and if so,

what are they and is more than 50% of the impairment due to these

pre-existing factors?  Again, on April 15, 2013, APN Canada

responded by hand writing her answer, “Patient’s pre-existing

conditions; obesity but the condition is not 50% of the impairment

cause.”  I note that this document is found at Respondents’ Exhibit

No. 1, Page 2.

The claimant did undergo a functional capacity evaluation at

the Functional Testing Centers, Inc. in Mountain Home, Arkansas, on
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July 15, 2013.  The evaluation report is found at Claimant’s

Exhibit No. 1, Pages 10-26.  The report indicates that the claimant

gave a reliable and consistent effort while testing with “51 of 51

consistency measures within expected limits.”  The conclusion

portion of the report indicates that the claimant “demonstrated the

ability to perform work in the sedentary classification of work as

defined by the US Dept of Labor’s Guidelines over the course of a

normal work day with limitations as noted above.”

After the claimant’s death, Dr. Arthur Johnson, claimant’s

authorized treating physician, issued an 8 percent impairment

rating to the body as a whole due to the claimant’s compensable

back injury.  After review of the medical records submitted in this

matter, prior opinions, and the Forth Edition A.M.A. Guides to the

Evaluation of Permanent Impairment, I agree with Dr. Johnson’s 8

percent rating to the body as a whole.

I note that the claimant’s widow, Janis Duck, appeared at the

hearing and gave credible testimony that the claimant’s physical

condition did not improve from March 7, 2013, when he reached

maximum medical improvement until his death of August 25, 2013.

Her testimony is also consistent with the results of the functional

capacity evaluation that was performed on the claimant in July

2013.

It is clear that the claimant is not entitled to any

compensation for disability after August 25, 2013, as Ark. Code

Ann. §11-9-704(e)(1) states, “No compensation for disability of an
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injured employee shall be payable for any period beyond his or her

death.”

Here, the claimant reached maximum medical improvement on

March 7, 2013.  The claimant’s period of permanent partial

disability would have begun on March 8, 2013, and continued forward

until such time as the 8 percent impairment to the body as a whole

had been paid out.  Ark. Code Ann. §11-9-704(e)(2) states,

“However, an award of compensation for disability may be made after

the death of an injured employee for the period of disability

preceding death.”  In the present case, benefits would have been

payable to the claimant from March 8, 2013, until his death on

August 25, 2013.  As such, a portion of the 8 percent impairment to

the body as a whole would have accrued during that time period.

I note that as of the January 27, 2014, on which date the

hearing was conducted in this matter, the respondents had not paid

any permanent partial disability benefits to the claimant preceding

his death nor to his estate after his passing.  I find that the

respondents are responsible for the payment of accrued permanent

partial disability benefits that stem from the claimant’s 8 percent

impairment rating to the body as a whole regarding his compensable

back injury.  Those benefits should be paid to the claimant’s

estate.

The claimant has also asked the Commission to consider whether

the respondents should be penalized under Ark. Code Ann. §11-9-802

due to their lack of payment to the claimant or the claimant’s

estate.  In review of Ark. Code Ann. §11-9-802 and the facts in
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this case, I find that the respondents shall pay the 18 percent

penalty found in Ark. Code Ann. §11-9-802(b) as it is clear that

compensation was payable without an award and was not paid within

fifteen (15) days after it became due.  The respondents do make an

argument in this matter that after the claimant’s death they had an

inability to determine an impairment rating.  However, I note that

Dr. Johnson issued an impairment rating on November 25, 2013, and

still more than fifteen (15) days has passed since the issuance of

that impairment rating and clearly the parties stipulated that the

claimant reached the end of his healing period or the maximum

medical improvement date on March 7, 2013.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on November 13, 2013, and contained in

a pre-hearing order filed November 15, 2013, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to a permanent impairment rating of 8 percent

to the body as a whole due to his compensable back injury.
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3. The claimant has proven by a preponderance of the evidence

that benefits did accrue prior to the claimant’s death.

Specifically, benefits accrued from March 8, 2013, until his death

on August 25, 2013.

4. The benefits or compensation which accrued prior to the

claimant’s death should be paid to the claimant’s estate.

5. The claimant has proven by a preponderance of the evidence

that the respondents shall be subject to the 18 percent penalty

found in Ark. Code Ann. §11-9-802(b).

6. The claimant has proven by a preponderance of the evidence

that his attorney is entitled to an attorney’s fee in this matter.

ORDER

Respondents No. 1 shall pay the permanent partial disability

benefits which accrued between March 8, 2013, and August 25, 2013.

Those benefits are the result of the claimant’s permanent partial

disability in the form of an 8 percent impairment rating to the

body as a whole as a result of his compensable back injury.

Respondents No. 1 shall also pay to the claimant’s estate an 18

percent penalty on all of those accrued benefits.

Respondents No. 1 shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by Respondents No.

1 in addition to such benefits and one half of said attorney's fee

to be withheld by Respondents No. 1 from such benefits pursuant to

Ark. Code Ann. §11-9-715.
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All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


