
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G207379

MICHAEL G. DEPAULO, EMPLOYEE   CLAIMANT

COUNTY LINE SCHOOL DISTRICT, EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION RESPONDENT
INSURANCE CARRIER

 OPINION FILED SEPTEMBER 17, 2014      

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith, Sebastian County,
Arkansas.

Claimant represented by MICHAEL HAMBY, Attorney, Greenwood, Arkansas.

Respondent represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On June 30, 2014, the above captioned claim came before the Workers’ Compensation

Commission in Fort Smith, Arkansas, for a hearing.  A pre hearing conference was conducted on

January 7, 2014, an order filed that same day.  A copy of the pre hearing order has been marked as

Commission’s Exhibit No. 1 and made part of the record.  The parties agreed to the following

stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction of this case.

2. The relationship of employee-employer-insurance carrier existed on December 9, 2011.

3. This case is controverted in its entirety.

By agreement of the parties, the following issues are to be litigated:

1. Whether claimant sustained a compensable injury to his neck and back.

2. Whether claimant is entitled to medical benefits.

3. Attorney fees.
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The claimant contends that he is entitled to continuing medical treatment of his neck and back

injuries arising out of and in the course of his employment with the respondent on December 9, 2011,

as well as a statutory attorney's fee.  Claimant reserves all other issues.  The respondent contends that

the claimant did not sustain injury arising out of and in the course of his employment.

The stipulations are hereby accepted as fact.  From a review of the record including medical

reports, documents, and testimony as well as observing the witness and his demeanor, the following

decision is rendered.

FACTUAL BACKGROUND

The claimant in this matter is a 71-year-old male.  He was working for the respondent as a

substitute teacher on December 9, 2011(T. 5).  On that date, the claimant stated that he picked up a co-

worker who had been struck by a student(T. 5-6).  The co-worker weighed 264 pounds.  The claimant

stated that he lifted the individual straight up.  He added that he did not remember feeling immediate

pain. He continued that on the Monday morning, three or four days following the incident, he “could

not get out of bed”(T. 7).  The claimant testified that he felt a twinge.  He added that on Sunday he was

feeling “kind of funny” and on Monday he was in “tough shape”(T. 7).   The claimant testified that after

the incident, he finished the school day and went to his part-time job at Western Arkansas Youth Shelter

as a child care worker(T. 7-8, 22).   He testified that he worked for the respondent as both a substitute

and a part time child care worker.  The claimant continued that while he was at work his ankles swelled

and he told Mr. Teague about the prior incident.  Mr. Teague is employed at the shelter as the claimant’s

supervisor and did not work for the school district(T. 8-9).     The claimant went on to testify that he

eventually notified Ms. Jones, the school superintendent, of the incident on December 9, 2011(T. 11).
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The claimant continued that due to the incident, he was hurting.  He stated that he had

problems, could not lift and was in pain in his lower back(T. 12).  The claimant continued that the pain

came from his left side, neck and shoulder(T. 12).   The claimant sought medical treatment from his

primary care doctor, Dr. Helm, at the VA medical center(T. 12).    The claimant also stated that he saw

chiropractors,  Elliot Hall and Joe Balkman(T. 13; Cx 1, p. 2-31).  The claimant testified that he had

prior back and neck conditions  related to a helicopter accident in Vietnam(T. 14).   The claimant was

asked if upon leaving the service he continued having back and neck issues, for which he sought

treatment.  The claimant stated, “Well, whenever anything would bother me, I would just report it to

the VA, yes”(T, 14).    When asked if his neck and back bothered him before the December 9, 2011

incident, he stated, “Nowhere near as much as it does now”(T. 14).    The claimant went on to testify

that he had been given a back brace by the VA prior to the December 9, 2011 incident(T. 14).  The

claimant stated that his pain was “not really” in the same place as before and he had been given six

exercises(T. 15).  He stated that if he had pain in his left shoulder and neck before the 2011 incident it

was “negligible.”  He continued that any low back pain was also “negligible”(T. 15).  The claimant

testified that he took Tylenol for back pain(T. 16).  

            On cross examination, the claimant admitted that he had been diagnosed with spinal stenosis,

but not prior to coming to Arkansas.  He stated that since 2007, except for chiropractors, all his medical

treatment was provided by the VA(T. 22).   The claimant stated that he was still working as a substitute

and would work if he was available when called(T. 23, 26).  The claimant admitted that he signed forms

for continued teaching assignments after the 2011 incident(T. 27). He also confirmed that he believed

that the school district was made aware of the incident on December 9, 2011(T. 24).  He added,

however,  that he did not make the school district aware of the 2011 incident until he filed the current

claim(T. 24).  Additionally, the claimant stated that he had been seeing a massage therapist in
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Massachusetts since 2000.  He continued that during a prior deposition, he admitted he was seeing the

massage therapist primarily for his back(T. 26).  The claimant also admitted that he did not begin seeing

chiropractors until 2013, but added that he told the VA about his back problems shortly after the 2011

incident(T. 27, 28).                        

DISCUSSION

The Commission has been asked to determine if the claimant suffered a compensable injury to

his neck and back on December 9, 2011.  Arkansas Code Annotated  §11-9-102(4)(A)(I) defines

compensable injury as:

“An accidental injury causing internal or external physical harm to the
body...arising out of and in the course of employment and which
requires medical services  or results in disability or death. An injury is
accidental only if it is caused by a specific incident and is identifiable by
time and place of occurrence.”

The claimant must prove by a preponderance of the evidence that he sustained a compensable

injury as defined under A.C.A. §11-9-102(4)(A)(i). See also §11-9-102(4)(E)(i). A preponderance of the

evidence means the evidence having greater weight or convincing force. Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W. 2d 442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or damage is supported by medical

evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury must be established by medical

evidence.  The statute also requires that the medical evidence submitted be in the form of objective

findings. Objective findings are defined in A.C.A. §11-9-102(16)(A)(i) as those findings which cannot

come under the voluntary control of the patient.  The statute requires those medical opinions addressing

compensability be stated within a reasonable degree of medical certainty, A.C. A. §11-9-102(16)(B). The

Arkansas Court of Appeals has addressed this issue in previous opinions. The Court in 1998 affirmed

the Commission’s finding that the claimant did not sustain a compensable injury when there was no
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evidence connecting objective medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).  In the instant case, the claimant testified that he

was injured on December 9, 2011 when he lifted a co-worker who had been struck by a student.  The

claimant stated that he lifted the 264-pound man, but did not remember being in immediate pain.  Some

three to four days later, the claimant stated that he had a twinge and was “in bad shape.”  The claimant,

however, did not report the incident to the school district until he filed the current claim and by his own

testimony finished out the school day and then went on to his part time job as a child care counselor

for WAYS.  The claimant also testified that he had prior back issues from a helicopter crash in Vietnam.

He also testified  he had back and neck issues, including pain, prior to the December 2011 incident.  In

fact, he was issued a back brace by the VA prior to any incident at work.  The claimant was asked by

both his attorney and the respondent’s attorney about pain and back issues prior to the 2011 incident.

He replied that his pain was negligible and “nowhere like now.”  This testimony confirms that the

claimant clearly had some pain and back issues prior to 2011.   Additionally, when asked if he had back

and neck pain for which he had continuing treatment after his release from the service, he stated, “yes”

adding that he went to the VA for the treatment of such issues.  Both the claimant and respondent have

entered numerous medical records into evidence.  While those records reflect that the claimant has been

under the care of medical professionals for many reasons, none  of those appear to be related to the

incident from December 2011.  The claimant testified that he was treated by Dr. Helm, his primary care

physician, after the 2011 incident.  However, there are no medical records that confirm that treatment.

Furthermore, the claimant testified that he had reported his back and neck issues to the doctors at the

VA shortly after the 2011 incident.  The medical records do not support that assertion. While the

claimant’s testimony as to his back and neck complaints may be credible, I do not find his testimony

related to his initial treatment and reporting to be credible.   A review of the medical records reflect that
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it was well into 2013 before the claimant’s chief complaint was chronic neck and back pain which he

stated began eight to nine months prior(Rx 1, p. 53).   The records of the claimant’s medical history

reflect that the claimant suffered from chronic low back pain and a history of spinal stenosis(Rx, 1, p.

12, 27).    Those same records reflect that the claimant suffered from spinal stenosis with an onset of

December of 2011.  However, there is no mention of an incident at work in December of 2011(Rx 1,

p. 28, 31). An  MRI performed in 2013 of the cervical spine reflects that the claimant had cervical

spondylosis with mid spinal cord stenosis at C5-C6 and C6-C7.  The impression also notes that the

findings are similar to those from 2007(Rx 1, p. 59).  The MRI of the lumbar spine also performed in

2013 reflects that the claimant suffered from lumbar spondylosis with spinal canal stenosis(Rx 1, p. 60).

The claimant testified that he sought chiropractic treatment.   There is medical documentation to

support that testimony(Cx 1, p. 2-31).  However, those records reflect that the treatment did not begin

until 2013.

Clearly this claimant has a long history of medical issues. There is no question that he has back

and neck issues that are reflected in the medical records that are in evidence.  However, there is nothing

reflected in the medical evidence that connects his neck and back issues to the incident on December

9, 2011.  Here, as in Ford,  there is no causal connection between the objective medical findings in

evidence and a specific incident occurring on December 9, 2011.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable neck and back injury on December 9, 2011.  While there are medical

records that confirm that the claimant has numerous medical issues including neck and

back issues, there is nothing in the medical records that connects these objective

medical findings to the incident that occurred on December 9, 2011.
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2. Having found that the claimant did not suffer a compensable back and neck injury on

December 9, 2011, the issue of medical treatment is moot.

ORDER

Based on the foregoing findings and conclusions, I have no alternative but to deny and dismiss

this claim in its entirety.

IT IS SO ORDERED.

________________________________
 Amy Grimes

Administrative Law Judge


