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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G200904 

VICTOR C. DORTCH II, EMPLOYEE CLAIMANT

RUSSELLVILLE STEEL CO., INC.,
SELF-INSURED EMPLOYER,                                 RESPONDENT 
                                                                  

                   OPINION FILED JULY 9, 2014 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Russellville, Pope County, Arkansas.

Claimant was represented by The Honorable Susan Walker, Attorney
at Law, Russellville, Arkansas.  

Respondents were represented by The Honorable John Peel, Attorney
at Law, Russellville, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 23,

2014, in Russellville, Arkansas.  A Prehearing Order was entered

in this case on February 24, 2014.  This Prehearing Order set

forth the stipulations offered by the parties, and outlined the

issues to be litigated at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order, or at the start of the hearing. 

I hereby accept the following proposed stipulations:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including January 24, 2012.
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3.  At that time of his alleged accidental incident, the

claimant was making sufficient wages to entitle him to the

maximum compensation rates for a 2012 injury.

4.  All issues not litigated herein are reserved under the 

Arkansas Workers’ Compensation Act.

5.  This claim has been controverted in its entirety.

     By agreement of the parties, the issues to be litigated at 

the hearing were:

1.  Compensability of the claimant’s alleged neck and back

injuries.

2.  Medical treatment, including treatment for his asserted

continuing pain problems related to his alleged work-incident.

3.  Whether the claimant is entitled to temporary total

disability from January 25, 2012, to a date yet to be determined.

Also, if the claimant is found to be entitled to these benefits,

whether his misconduct(telephone calls to his supervisor) is a bar

to receipt of these benefits.

  4.  Attorney’s fee. 

     The claimant’s contentions are set out in his response to

the Prehearing Questionnaire.  These are hereby incorporated

herein by reference.  The respondents’ contentions are set forth

in its response to the Prehearing Questionnaire.  Said

contentions are incorporated herein by reference.                 

The record consists of the April 23, 2014 hearing transcript, and
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the exhibits contained therein.     

     The following witnesses testified at the hearing: the

claimant, Connie Dortch, Victor Dortch I, Willie McMinn, Paulette

Smith, Rita Dove, and Patricia Henry. 

                             DISCUSSION

     At the time of the hearing, the claimant was 51 years old.  

He worked for the respondent-employer/Russellville Steel as a

truck driver of a flatbed, hauling steel.  On January 24, 2012,

the claimant hooked up a load to take it to Cape Girardeau,

Missouri.  He left for Missouri on that same day and drove 

directly to Missouri.  His father, Victor Dortch Senior, rode

along with him on the trip.  According to the claimant, his

father has gone on other trips with him.  He verified that this

practice was permitted by Russellville Steel.  

     The claimant arrived back to Russellville Steel’s yard at

approximately 6:45 p.m.  He essentially stated that upon his

arrival there, he began attempting to undo the landing gear on

the trailer, which he had previously reported/written-up as being

broken.  The claimant testified that he was cranking the landing

gear, in order to try and get it down to where the landing gear

would meet the surface of the ground so he could drop/unhook the

trailer.  He maintains that at this point he hurt himself.        

     According to the claimant, he felt an electrical strain in

his shoulder and neck, down to his lower back.  The claimant’s
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father was with him at the time of this alleged incident.  He

testified that he told his father that he needed to go to the

doctor because he felt like he was paralyzed.  Therefore, his mom

picked them up, and the claimant sought treatment at the

emergency room of St. Mary’s Regional Medical Center.  Next, the

claimant testified that he called Willie McMinn, his supervisor,

at around 7:02 p.m., on the 24th and left him a phone message. 

According to the claimant, he told Mr. McMinn that he was going

to St. Mary’s because he had hurt his back on the landing gear

while trying to unhook the trailer.         

     Upon further questioning, the claimant testified that he

told hospital personnel at St. Mary’s, that his lower back was

hurt.  As a result, they took x-rays, gave the claimant shots in

his back and some prescriptions(Vicodin and Flexeril).  They also

instructed the claimant to take off work for three days, and to

follow-up with his family doctor.  

     The claimant verified that during his deposition testimony,

he gave a different time(9:30) of when he hurt his back because

he was mistaken.  Next, he was asked to explain the issue with

his memory, dates, and times.  The claimant stated that he does

not really know why, but he has always had this problem.  He

further stated that certain things he can do, such as directions,

remember places he has been years ago, and even picture it in his

mind.  However, he has trouble remembering dates and people’s
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names for any length of time.  According the claimant, this

problem started when he was younger, around the middle of the

twelfth grade.  The claimant testified that he dropped out of

high school around the twelfth grade because he wanted to become

a truck driver.  He denied that he would not have passed the

twelfth grade even if he had continued his enrollment in school. 

The claimant testified that he attempted to get his GED, but

failed.  

     According to the claimant, the next morning after the

incident with the landing gear, his supervisor, Mr. McMinn,

called him around 7:30 or eight o’clock and asked why he was not

on the road with his next load.  The claimant testified that he

explained to Mr. McMinn that he left a message stating that he

had been hurt and gone to the emergency room at St. Mary’s

Hospital.  However, Mr. McMinn claimed that he never received the

message.  

     He testified that Paulette Smith contacted him that same day

and set up an appointment for him see Dr. Barron.  The claimant

verified that he saw Dr. Barron on the next day, January 26.  He

denied that he had to pay for this office visit.  The claimant

further denied he was able, or even allowed to drive at that

point due to his pain and the medication that had been prescribed

for his back.  As a result, the claimant’s wife, Connie Ann

Dortch, drove him to his doctor’s appointment.      
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     Following his doctor’s visit with Dr. Barron, the claimant

testified that his wife drove him to Russellville Steel, and they

talked to Paulette Smith about the workmen’s [sic] comp and

temporary disability.  During this lengthy conversation with Ms.

Smith, the claimant stated that he gave her the doctor’s note

from Dr. Barron.  According to the claimant, this note stated,

“no lifting over ten pound and no driving.”  The claimant

testified that while they were there, Trish Henry came in and he

talked to her about the problems he was having with the equipment

and the fact that he was tired of falsifying his logs for the

DOT, and that someone was going to get in trouble, or killed on

the road.  Basically, the claimant testified that he had been

running over his allotted driving hours for months.  

     Nonetheless, the claimant testified that Ms. Henry told him

to go home; get well; rested up; and to call her personally when

he was ready to come back to work.  According to the claimant, he

went home that same day and called his family doctor(Dr. Saul),

but he was not in, so he saw Dr. Carter at Millard Henry Clinic,

which is located in Russellville.  The claimant testified that he

made this appointment because Dr. Barron did not address his neck

issue.  He further testified that after the accident with the

landing gear, he started having numbness in his neck and pain in

his left shoulder, for which he was given new medicines.  

     The claimant verified that he next went in to see Dr. Barron
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on February 2.  At this time, the claimant was told that Dr.

Barron was trying to get authorization for the physical therapy

that he had ordered.  The nurse contacted Russellville Steel for

their approval of the therapy.  At this point, the nurse told the

claimant that they were upset with him for not reporting to light

duty.  The claimant testified that his wife had Dr. Barron come

and she wanted to see the note for light duty.  He testified that

Dr. Barron advised them that he faxed the note to Russellville

Steel on January 27.  The claimant denied that Russellville Steel

ever called him to request that he come to work.  

     However, the claimant denied that he was able to work at

that time because he was taking narcotic pain medicines that

caused him to feel a little bit tired.  The claimant verified

that he asked Dr. Barron to revise his original note of January

26, wherein he failed to mention the light duty work, but he

failed to do so.  

     He admitted that he underwent a functional capacity

examination(FCE).  The claimant testified that on the day of the

FCE, his blood pressure was high(180/116), so they sent him to

Dr. Barron’s office and they told him to take his blood pressure

medicine and a pill for pain.  He further testified that about 40

minutes later, the nurse came out and took his blood pressure and

told him it was all right, and to go back and take the test/FCE. 

The claimant maintained that he tried hard on the test(FCE), and
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that it caused him a lot of sharp pain in his back, neck, and

down his left arm.  He testified that after he took this test, he

did not feel well and felt very much in pain.  

     According to the claimant, after his February 2, visit with

Dr. Barron, he called Russellville Steel and talked to Paulette

Smith.  According to the claimant, Ms. Smith instructed him to

come in for light duty work on the 3rd of February, which he did.

     The claimant testified that he arrived for work at 7:55 in

the morning and his brother-in-law, Tim Henry, who also works

there, brought him in a cup of coffee and Ms. Smith set him up in

the conference room.  Ms. Smith gave the claimant a Rolodex and

instructed him to call people to make sure they had the correct

addresses and phone numbers for them.  The claimant testified

that he told Ms. Smith he was not very good at writing, but that

he was good at calling and talking to people.  According to the

claimant, he has problems with spelling and reading, and tried

explaining this Paulette.  The claimant testified that she left

and returned in about 45 seconds, and pulled him into Rita Dove’s

office and played some tapes of telephone recordings that he had

left for Willie McMinn.  He readily admitted to leaving the

messages/recordings for Mr. McMinn, which have been transcribed

and offered into documentary evidence.  The claimant testified

that he left the messages because Mr. McMinn claimed he never got

a message about him being hurt/the accident.  He verified that
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this denial made him very mad and during that time he was also on

all of the these medicines.  The claimant testified that Rita

Dove and Paulette Smith were in the room when these tapes were

played.  

     He maintained that he asked if he was fired, and they said,

“yes.”  According to the claimant, he told them he was going to

the DOT, and then they(Paulette and Rita) blocked him and said he

could not leave the building.  The claimant testified that he

asked why they were trying to hold on to him and keep him there,

but again, they told him he could not leave.  He specifically

testified, that in order to keep him there, they blocked him and

grabbed his shirt, and pulled on him.  According to the claimant,

they finally let him go, and he went across the yard out on the

road off the property.  Although the claimant admitted that he

probably yelled at them, he denied having touched them and did

not remember calling them names.  

     The claimant admitted that he probably saw Dr. Barron after

being fired.  He testified that Dr. Barron gave him refills on

his medicines during physical therapy treatment.  He verified

that these medications helped.  The claimant admitted that he

continues to go to Millard Henry Clinic to treat with his own

doctor.  Following the physical therapy treatment, the claimant

underwent the FCE, and Dr. Barron did not see him anymore.  He

denied that he was well when he underwent the FCE.  According to
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the claimant, he had pain in his back and his neck.  

     Beginning in May, the claimant went to Russellville Valley

Christian Clinic because he lost his health insurance coverage,

and that was the only place he could get his medications.  In

June, the claimant went to UAMS for treatment of his neck and

back.  However, he denied that they did anything(tests or

medicines) for him.  The claimant next sought treatment in July

from Dr. John Pedrotty, at the Senta Clinic in San Diego,

California.  The claimant’s sister lives in California and

recommended this doctor.  According to the claimant, Dr. Pedrotty

referred him to a specialist, Dr. Sanjay Ghosh, and he examined

him and recommended surgery for both his neck and back.  The

claimant admitted that these doctors gave him pain medicines, and

sent him to Dr. Cutts(Sharp Chula Vista Medical Center) for

epidural shots through his neck into his backbone.  He admitted

that these shots helped for about two or three weeks.  

     Next, the claimant treated at Central Arkansas Neurosurgery,

with Dr. Kelly Owen.  The claimant also treated with Dr.

Neurokeshe, a pain management doctor, and Dr. Calhoun.  He stated

that he has some more treatments on his lower back, in the form

of injections and the burning of the nerves.  The claimant

testified that he is scheduled for neck surgery on May 13th, by

Dr. Calhoun.  He denied that he sleeps well at night.  He takes

Vicodin and Flexeril for his symptoms.  
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     Regarding his prior alleged neck problems, the claimant

denied that he has had these problems since 1990.  He also denied

that his neck, shoulder, or back was hurting when he started

working at Russellville Steel.  

     The claimant testified:

Q. Was it hurting in 2005, did you get treatment in 2005
or ‘06?

A. (No response)

Q. You had some medical about seeing a doctor or did you
have any kind of accident?

A. Oh, I’m sorry, yes.  A horse crushed my right ankle up
in the mountains.

Q. Okay.

A. And they had to put a titanium-type replacement.

Q. Do you remember your two workers’ comp cases back in
1999?

A. I remember a little bit about it.

Q. You settled them both in 1992; do you remember settling
your workers’ comp cases?

A. I remember a little bit about it.  It’s been a long
time.

Q. I know it’s ben a long time.  Did you look at the
papers that we got on them that showed you settled for
a thousand dollars?

A. Yeah.  I looked at that, yes, I did.

     He admitted that Dr. Hanley’s note demonstrates that he had

no permanent disabilities.  The claimant basically verified that
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for this claim, he received $1,000, which amounted to $500 for

closure of the case, and $500 for future medical care.  He denied

having gone back for further treatment.  The claimant agreed that

these were the two workers’ compensation claim that were settled

together.  

     Regarding his current claim, the claimant maintained that he

told the medical personnel at the hospital on January 24, 2012

that his neck was hurt.  However, the claimant explained, Well,

maybe they did not write it down.”  Although Dr. Barron stated a

couple of days later in a medical note that “the claimant’s neck

was okay,” he maintained that his neck was starting to hurt by

then.  He also testified that he told Dr. Carter that his neck

was hurting.  The claimant verified that he is alleging he has a

neck problem and a back problems because of the accident at

Russellville Steel.                   

     The claimant denied any neck or back injury since the ‘90s

when he settled his workers’ comp claim.  He further denied any

injury since 2000, besides the horse injury.  However, the

claimant admitted to getting thrown off of the horse at his house 

on the driveway, but he denied going to the doctor.  He admitted

that he has been convicted of a felony although he put “No,” on

his application at Russellville Steel.  The claimant explained

why he completed the application this way:

A. Well, the reason I put that is because mine was
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expunged and the judge told me the only reason I had to
put that down was if I was applying for a state or
government job or I was talked to by a law enforcement
officer.

Q. We have, we included the dismissal of your felony back
in 2003.  No, 2009 we have an Order.  Page 36 of our
documents.  Is this your Order dismissing your felony?

A. (no response)

Q. Certified copy of it?

A. Yeah, 2000 or ‘09, yeah.

Q. Is that the Order that did what?

A. That expunged my felony.

Q. And you were of the understanding you put no on any
application unless it was for certain federal things. 
It explains on the Order what you had to  --

A. Right.

Q. –- when you had to tell somebody?

A. Right.

Q. And that’s why you put no on your application?

A. Yes.

Q. And when were you convicted of that felony?

A. August of 2003.

Q. So it’s been over 10 years? 

A. Over 10 years.

     He denied being on Social Security Disability as of the date

of the hearing.  However, the claimant admitted that he applied

for these benefits, but his claim was denied.  According to the

claimant, he did not appeal this decision.  Instead, he filed a
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new claim.  The claimant verified that he has medical insurance

under the Affordable Care Act, which pays most of what his

surgery is going to be.

     On cross-examination, the claimant verified to having

testified on direct examination that his injury occurred at about

6:45 or 7 o’clock in the evening.  The claimant admitted that he

recalled having his deposition taken on August 21, 2012, at the

office of counsel for respondent.  He admitted that he testified

that his accident happened around 9:50 at night, or maybe 9:55

p.m.  However, the claimant maintained that he was confused, and

that was the time he arrived back in from Louisiana the night

before his incident.  

     The claimant attempted to explain this mix-up of events on

the date of his alleged injury:

Q. Well, to make sure that we weren’t confused, do you
remember that I asked you some follow-up questions like
where had you been according to your log sheet on that
day and how we talked about how you had been in
Carlisle on about 5 o’clock that same evening of the
24th?

A. Yes.  Me and my dad stopped at Carlisle and.

Q. And do you remember stating to me under oath that on
January 24th that you were in Carlisle and at 5 o’clock
you had dinner at a barbecue place there.

A. Right.

Q. And do you remember then telling me that after you had
dinner that then there was a lot of construction on the
road and it was 130 miles from Carlisle to Russellville
so that there was no way you could have been back to
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Russellville before 9 o’clock or so?

A. Yes, but I was mistaken because.

Q. So all that detail about your log record from your
driver’s log that said that you were in Carlisle at
4:30, did you lie on your log?

A. No, that would be exactly right, I would have been back
at 7:00.

Q. Okay.  So if we start there in Carlisle at 4:30, all
that detail about having dinner with your dad at the
barbecue place at 5 p.m., was that wrong?

A. No, it wasn’t wrong.

Q. All that detail about the construction that made you
take longer than two hours and 10 minutes to get home
after dinner, was that wrong?

A. I don’t know if it was wrong, but I was mistaken.

Q. So you know the logbook ties you to Carlisle at 4:30
and even though you remember having dinner there at
5:00 and even though you remember that 130 mile trip
starting at around 6 o’clock couldn’t get you there
before 8 o’clock and even though you remember traffic
causing you to go much slower than normal, you still
think that you were just mistaken under oath?

A. Yes, sir.

Q. Okay.  So it was actually for sure without a shadow of
a doubt 6:45 p.m.

A. Yes, sir.

     Next, the claimant was shown a copy of Joint Exhibit, page

4, the first report of his alleged injury, which was from his

emergency room visit at St. Mary’s Regional Medical Center.  He

admitted that this medical report shows an exam time of 10:52. 

The claimant further admitted that the history of the injury
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states that the injury occurred earlier today and it increased at

6:30 p.m. that night.  He denied that he had an injury earlier in

day as indicated on this report.

     However, next the claimant testified:

Q. Do you see that in the history section it reports that
you told your medical provider on February 3, 2012 that
your back was painful in the morning after operating
the gear?  In the morning?

A. Well, maybe I told them that and maybe I had trouble
with this thing from the start, the second day I
started at work there, this trailer.

Q. So you told Judge Black it happened at 6:45 and that
you were paralyzed, it was a sudden onset.

A. It was.

Q. And I think in your medical record on page 28 it says
it’s a sharp pain, is that correct?

A. Electrical.

Q. Electrical.

A. Yes.

Q. On respondents’ documentary number 27 it says it was
paralyzing in effect, is that right?

A. Yes, sir.

Q. Okay.  But then in your report to the ER at St. Mary’s
you said it was gradual onset occurring throughout the
day, is that right?

A. Well, it may have been.

Q. Is that right or wrong?

A. It may have been –-
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Q. Did you say that  –-

A. –- I had trouble with it in the morning –-

Q. Did you say that at St. Mary’s?

A. –- as well.

Q. Yes or no?

A. If it’s in there, I guess, I said it, yes.

Q. And then you told your physical therapist that it
happened in the morning and was of gradual onset
throughout the day, is that correct?

A. If that’s what I said, it’s correct.

Q. You’ve told multiple stories about how this injury
occurred, isn’t that true?

A. No, I have problems remembering.

     With respect to the aforementioned medical report, the

claimant testified that the reporter incorrectly stated that his

injury occurred while moving a crane at work.  Next, the claimant

testified:

Q. They were wrong about the operative act that caused the
injury and the method of onset and the time of injury.

A. They’re not exactly wrong, but.

Q. Okay.

A. They’re not exactly right.

Q. I’ll [sic] clarify.

A. The injury happened at 6:45/7 o’clock, I’ve had trouble
with that landing gear since the day I told them about
it, the second day after I started at work, and they
said, well, you’re going to be a complainer.  No, I
just wanted things to work right.
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The claimant denied that he had three prior workers’

compensation claims.  Instead, the claimant stated that he has

had only two claims.  He specifically denied that he had a claim

in Yell County while working for George’s Termite.  

     Under further questioning, the claimant admitted that he

went to see Dr. Carter on January 26, although this was not the

doctor that Russellville Steel selected for him.  He also

admitted that he had an appointment on that same day set up with

Dr. Barron, the workers’ compensation physician.  The claimant

denied that he was aware that this was not protocol.  He next

denied that he had three prior workers’ compensation claims, but

admitted that he had might have had a claim with George, but

maintained that it was only something to do with his carpal

tunnel.  The claimant was specifically asked, if he had three

prior workers’ compensation claims, his response was, “I might

have had a claim with George, but it was only over something with

my carpal tunnel.”  When asked to give a “yes” or “no” answer,

the claimant replied, “Yes.”

     When confronted with his previous testimony of having only

two claims, the claimant maintained that he forgot about the

claim with Jess(George), the owner of George Termite and Pest

Control.  

     Regarding the history the claimant gave of his alleged
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injury, he admitted that his testimony demonstrates that he

injured his back while lowering the landing gear on the trailer. 

The claimant stated that he does not know why the hospital report

states that he was moving a crane.  The claimant denied having

told Dr. Carter on January 26, that he injured his back while

“Turning a tie-down very hard.”   

     The claimant admitted that he wrote to Dr. Barron because he

was upset because he left out both the thoracic and cervical pain

that he reported to him.  He agreed that this alleged landing

gear injury resulted in compromise of his lumbar, thoracic,

cervical spine, arms, hands, shoulders, legs, and heels.  The

claimant agreed that the report from St. Mary’s Regional Medical

Center states that he had full range of his neck without pain. 

The claimant admitted that on page 41 of the Medical Exhibit, he

marked up every part of his body except for his skull.  He also

admitted that on page 38, when he is at Millard Henry Clinic and

is talking to Dr. Saul(on March 29, 2012), he talks about hips

and joint pain.  The claimant acknowledged that when he saw Dr.

Carter on January 26, the report states that he was ambulating

normally.  However, the claimant maintained that he was using a

cane.  He denied that he had normal movement of his extremities

although the report states that he had normal movement.  

     Regarding prior complaints, the claimant denied that these

symptoms that he is reporting have been going on consistently for
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a period of decades according to the medical notes.  The claimant

denied that he has been making the same physical complaints,

subjective complaints(regarding his left hip, shoulder popping,

problems with pain starting in his shoulder blades running down

his legs, and lower back pain) since at least 1990.  Upon being

shown a copy of page 100 of the Joint Exhibit(Dr. Calhoun’s

report of February 26, 2012), which states a chief complaint of

arm pain, the claimant testified that he does not understand why

it says this has an onset of date of five years ago.  He denied

having stated that the leg pain that radiated into the left foot

occurred without any known injury.  The claimant maintained that

he told Dr. Calhoun he got hurt on the landing gear of the

trailer.

     Next, the claimant testified:

Q. On page 67 of respondents’ second documentary evidence,
do you see a medical chart form Dr. Carlson 11/22/205.

A. 11/22/2005 Carlson.

Q. Do you see where it says supervising physician?

A. Right, I see that.

Q. Okay.  So 11/22/2005.  See underneath that where it
says problem?

A. Right, I see it.

Q. Chronic pain in his shoulder, neck, and back on and off
for about the last 10 years?

A. I see that but I was working then.



21

Q. Sure, sure, sure.  But my point is the symptomology
that you were describing to Judge Black resulting from
this alleged injury of January 24, 2012 has been
consistently reported by you in your medical record for
20-plus years, hasn’t it?

A. I don’t know what to tell you except for I’ve had some
problems but nothing this extreme.

Q. Okay.  Let’s go back to, all the way back to your
workers’ comp claim in 1999 –- 1990, I’m sorry.  In
fact, on page 47 of the respondents’ documentary
evidence, there’s a letter from Industrial Indemnity
Company, or I’m sorry, there’s a letter to Industrial
Indemnity Company on page 47. 

It’s from John S. Holmes, M.D.  He was your treating
physician back in relation to your workers’ comp claim
filed in the early ‘90s, is that correct?

A. Correct.  I suppose, it’s been a long time.

Q. He says: I have seen Mr. Dortch previously for lower
left back and hip pain and treated him for this since
March 9, 1988.  Is that correct?

A. Correct.

Q. He says that his impression was that you had, even back
then, and the date of this letter is May 2, ‘91, right?

A. Right?

Q. Even back then you had chronic low back strain with
mild intermittent sciatic left leg, right?

A. Right.

Q. Same problem you’re talking about right now, right?

A. But not extreme like this.

     Under further cross-examination, the claimant admitted that

this is a chronic condition that has been going on for 26 years,
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but maintained that he worked right to then.  The claimant

admitted that his problem has only manifested itself by pain that

he reported, a subjective determination of his pain.  He further

admitted that there has never been a diagnosis of his condition. 

The claimant verified that on Respondents’ Exhibit, at page 56,

Dr. Hanley stated in January of 1992 that the claimant has

chronic sacroiliac sprain, chronic lumbrosacroiliac strain as the

diagnosis and the discussion stated that this is permanent and

it’s stationary.  He admitted that Hanley opined that when

viewing the videos, the films showed a subject that appeared to

be the patient [the claimant] bending over to shoe a horse, and

he was also picking up a heavy piece of plywood, and was noted to

be building some type of shed.  Dr. Hanley also stated that the

patient, within the film moved about very comfortably and easily,

and made no effort whatever to guard the back or in any way

protect it.  Dr. Hanley noted that the claimant appeared to be an

individual who was not symptomatic on the video.  The claimant’s

reply to the reading of this material was, “I remember this, but

this was not me.  It was a friend of mine.”  He again maintained

that this reporter was also incorrect.  The claimant admitted

that Dr. Hanley stated on this record that he saw no need for any

further sophisticated diagnostic testing, or the need for any

type of treatment of this workers’ compensation injury, the

gentlemen/claimant should be capable of going back to work as a
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truck driver and his symptomatology was entirely subjective; and

that the objective findings do not support his complaints.  

     In addition to this, the claimant admitted that the

therapist administering his functional capacity evaluation in

2012, stated in his report that the objective findings do not

support his complaints.  He also admitted that Dr. Kelly also

stated this in his IME report(on page 98) that this evaluation

showed multiple inconsistencies meaning he is either subjectively

complaining of pain or he is basically faking.  

     The claimant admitted that he had a hip injury from a motor

vehicle accident back in the ‘90s, but denied that it was the

same hip that he is complaining about in some of the more recent

medical records.  Specifically, the claimant testified:

Q. For the River Valley Therapy records, do you remember
Gabe Freyaldenhoven, the physical therapist that
treated you there?

A. Gabe?

Q. Yeah.

A. Yes, I think I remember him.

Q. Okay.

A. He’s the owner.

Q. Yeah.   Do you remember him noting that within three
weeks of this accident that, I’m sorry, within two
weeks of the accident, that you’re able to go fishing
off a dock according to your reporting?

A. I was able to fish off the back of my boat.
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Q. See where it says fish off the dock this weekend.

A. Dock, well, the dock, I have a big boat.  To me it’s
almost like physical therapy for me.

Q. Did you see where he notes on February 10th that when
you came for your appointment you smelled of alcohol
ane were more verbal today in general with multiple
episodes of cussing?

A. I see this.

Q. Do you think that he’s inaccurate reporter or his (sic)
he making a mistake?

A. I don’t know, they didn’t take a blood test on me.  I
don’t know.  I don’t know what.

Q. Would you drink before going to physical therapy?

A. No, I wouldn’t, no.

     With respect to his discharge from Russellville Steel, the

claimant verified that he was terminated in part because he

cursed his immediate supervisor, Willie McMinn over the course of

several days in multiple voice mails left on his phone.  He

denied that he cursed the people at his physical therapy

provider’s office.  However, the claimant admitted that he called

Rita Dove and Paulette Smith “all kinds of stuff,” in the

messages that he left for Mr. McMinn.  

     Regarding the physical therapist record from February 15,

the claimant did not recall that he was able to go fishing for

several consecutive days, after his alleged incident.  According

to the claimant, he only talked about going fishing. 
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     Concerning the actual week of the alleged incident, the

claimant stated that he disputes that Dr. Barron released him to

return to light duty on January 26 because he never got the note. 

The claimant admitted that he did not return to light duty status

on the afternoon of January 26, or at any time on January 27, or

on that following Monday, which would have been January 30th, or

Tuesday, January 31st.  The claimant also admitted that he did

not return to work on February 1, or February 2.  He verified

that he had a follow-up appointment with Dr. Barron on February

2.  Specifically, the claimant testified:

Q. All right.  And after that visit again Dr. Barron
released you to return to light-duty status and a
confirmation that you retained that ability, is that
correct?

A. The thing is I’d never seen a light-duty status and I
was never produced.  Do you have it?

Q. Yes.

A. I’d never seen it.

Q. Okay.  Do you remember stating in your medical record
that the nurse told you during the February 2 visit
that you were allowed to return to light-duty status? 

A. That’s what she said.

Q. All right.  And did you then leave from the clinic and
go to Russellville Steel to report for light-duty
status?

A. I had my wife drive me down there, yes.

Q. You went to Russellville Steel on February 2?

A. No, called, called Rusellville Steel and then went down
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on the 3rd.

Q. In fact, Miss Smith received a facsimile from the
doctor’s office and called you and was finally able to
make contact with you at approximately 3:47 p.m.
February 2, is that correct?

A. That’s correct.

Q. And you didn’t come into Russellville Steel until the
following day February 3, is that correct?

A. That’s correct.  I came in on the 3rd.

Q. And when Miss Smith finally called you, got a hold of
you on the late afternoon of the 2nd and told you to
come in the following morning, you told her that was
really shitty, didn’t you?

A. Yes, I did.

     The claimant denied that on February 3, he was combative

when asked to perform light duty work activities.  He did not

recall attempting to leave the premises when Ms. Smith asked him

to come in and meet with the HR director.  

     On redirect examination, the claimant maintained that there

are a lot of errors in the medical records, but they have not

made the corrections.  

     Under recross-examination, the claimant admitted that during

his deposition testimony, he stated that he “never ever before in

his whole life experienced any type of back pain whatsoever, or

any lumbar, thoracic or cervical problems.”

     Connie Dortch, the claimant’s wife testified on behalf of

her husband during the hearing.  His wife testified that on
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January 26, she drove the claimant to his visit to see Dr.

Barron.  According to Mrs. Dortch, after this appointment, they

left Dr. Barron’s office and drove directly to Russellville

Steel, and met with Paulette.  She denied that they discussed

anything about the claimant coming to work.  According to Mrs.

Dortch, while they were there, Trish Henry came in and introduced

herself and told them she was sorry the claimant was hurt, and

then they talked about workers’ compensation.  She also testified

that the claimant brought up the issue of him exceeding his

driving hours and that the fines had gone up.  The claimant also

told Ms. Henry he was concerned about hurting someone and going

to prison. 

     On cross-examination, Mrs. Dortch admitted that although

they have been married nine years, she is not an accurate

reporter for any part of the claimant’s medical condition prior

to 2010.  According to Mrs. Dortch, she worked 80 to 100 hours a

week and was her parents’ caregiver.  She admitted that she was

aware of the claimant having popping of the joints as related in

a December 20, 2011 medical report.   

     The claimant’s father, Victor Dortch Senior, testified on

behalf of the claimant.  He verified that he was with the 

claimant on his drive on January 24, 2012, which was a one-day

trip.  Mr. Dortch testified that he saw the claimant taking the

landing gear off the fifth wheel on the evening of the alleged
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incident.  According to Mr. Dortch, the claimant screamed, but he

does not know exactly what happened, but whatever happened hurt

him.  He denied that the claimant mentioned to him earlier in the

day that he was hurting.  Mr. Dortch specifically stated that

this is the only time that the claimant complained during the

whole trip. 

     Willie McMinn testified on behalf of the respondents.  He

has worked for Russellville Steel during the last five years.  He

is the shipping manager.  Mr. McMinn verified that in this

capacity, he is the direct supervisor over truck drivers who ship

the steel.  He further verified that the claimant was one of

those truck drivers for approximately a 10-month period.  

     Mr. McMinn admitted to having called the claimant on the

morning of January 25 because he had not picked his paperwork off

the board for his load.  He stated that the claimant told him he

had hurt his back in a profane manner, which is not typical

language.  Mr. McMinn instructed the claimant to come in and see

Paulette about getting the paperwork started so he could see

their company doctor.  According to Mr. McMinn, the claimant

refused and said he had his own doctor.  Mr. McMinn verified that

after January 25, he started receiving profane/vulgar phone

messages from the claimant, which he forwarded to Paulette. 

     On cross-examination, Mr. McMinn admitted that he received

the claimant’s message from January 24 about him being hurt,
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after he had called him on the 25th.  According to Mr. McMinn, he

checked his messages after he talked to the claimant on 25th and

he in fact called him.  He admitted that he never called the

claimant back to let him know he received the message.  Mr.

McMinn denied having lied to claimant about not having received

his message.   

     Carle Paulette Smith was called as a witness on behalf of

the respondents.  As of the date of the hearing, Ms. Smith worked

for the Rockefeller Institute.  However, she verified that in

2012 she worked for Russellville Steel.  In 2012, her position

was workers’s comp supervisor.  Ms. Smith admitted that the first

report she received about the claimant’s alleged injury came from

Mr. McMinn on the morning of January 25, 2012.  She called the

claimant but did not receive an answer.  However, the claimant

called her back.  Ms. Smith testified that the claimant was

belligerent and started cussing at her.  As a result, she put him

on hold, and when she returned to the call, the claimant had hung

up.  Ms. Smith verified that this was unacceptable language and

that she had never encountered this type of language before with

a workers’ compensation matter.

     Later that afternoon, the claimant’s wife called Ms. Smith

back and apologized for the way her husband had spoken to her and

his supervisor, Mr. McMinn.  During this call, Mrs. Dortch

advised her that the claimant would go the workers’ comp doctor. 
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Following his appointment with Dr. Barron, Ms. Smith verified

that she met with the claimant and his wife and they completed

the paperwork.  She also verified that while they were completing

the paperwork, Ms. Henry came in and asked the claimant how he

was doing and told him that she wished him well and to take care

of himself.  According to Ms. Smith, the claimant asked Ms. Henry

about having his seat switched out, using profanity.  Ms. Smith

testified that prior to the January 24 incident, the claimant had

never indicated to her that he had that aspect of his personality

whatsoever and had been nothing but pleasant.       

     Upon further questioning, Ms. Smith explained what happened

on the day (February 3, 2012) the claimant was terminated.  Ms.

Smith testified that during their meeting with the claimant, Ms.

Dove played the vulgar messages that he left.  According to Ms.

Smith, when asked if he had left the messages, the claimant

replied, “Yeah, what’s wrong with that?”  Ms. Smith testified

that the claimant started getting hostile and jumped up from his

chair in an aggressive manner and said, “What are you going to do

about it?”  She essentially testified that at that point, Ms.

Dove terminated the claimant.  According to Ms. Smith, the

claimant stormed out of the room and called them both bitches and

left.

     On cross-examination, Ms. Smith testified that they wanted

the claimant to stay in room due to concerns for his safety. 
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According to Ms. Smith, she did not know if the claimant had

taken any medication that would impair his judgment.  She

admitted that Ms. Dove asked the claimant to sit down, but she

denied that Ms. Dove touched the claimant.  Ms. Smith denied that

they tried to physically restrain the claimant.  According to Ms.

Smith, the claimant just left.

     Rita Dove testified on behalf of the respondent during the

hearing.  As of the date of the hearing, Ms. Dove was employed by

Russellville Steel, as the human resource (HR) and office

manager.  She verified that in January of 2012, she held this

same position.  Ms. Dove admitted that the phone messages that

the claimant left were brought to her attention.  

     She admitted to having confronted the claimant about the 

messages on February 3, 2012.  She described the claimant’s tone

on these messages as being very agitated, angry and hostile.  Ms.

Dove testified that each time she began playing the messages and

every time that the claimant was cursing Mr. McMinn, his response

was “What’s wrong with that?”  She testified that the claimant

was agitated after hearing the tapes, and he immediately stood up

above her and said, “Now, what are you going to do about that?

Fire Me?” At that point, Ms. Dove did in fact terminate the

claimant.  She denied having in any way touched or restrained the

claimant.  

     Patricia Henry testified during the hearing.  She is the
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president of Russellville Steel.  She was employed there in

January of 2012.  According to Ms. Henry, she did not tell the

claimant to go home and get some rest and to come back whenever

he felt better.  

     On cross-examination, Ms. Henry denied that she talked to

the claimant about his working too many hours or the logs.        

    A review of the evidence shows that on January 24, 2012, the

claimant sought treatment from St. Mary’s Regional Medical Center

due to complaints of low back pain that radiated into his left

leg.  At that time, the claimant rated his pain as being at a 10. 

This report demonstrates that the claimant reported that his 

pain started earlier that day and increased at 6:30 that night.  

This report demonstrates that the claimant gave a history of 

having injured himself at work while moving a craine [sic].  The

clinical impression was “acute low back pain with radiculopathy.” 

X-rays were performed with an impression of “Lumbar spondylosis. 

No acute pathology.”

     On January 26, 2012, the claimant saw Dr. William Barron due

to his alleged back injury.  He stated that the he had some prior 

back trouble in the past.  Dr. Barron assessed the claimant as

having “a lumbar strain.”

When the claimant returned to Dr. Barron on February 9,

2012, he reported that he had been going to physical therapy.  At

that time, the claimant reported thoracic pain.  On March 1,
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2012, Dr. Barron stated that the claimant had tenderness and an

exaggerated response to any movement at all.   

The claimant underwent a Functional Capacity Evaluation on

March 2, 2012.  Mr. David Wilbanks and Chris Berry, the

evaluators, concluded: “Overall, the test is considered

inconsistent and not a valid depiction of his true physical

abilities at this time.” 

An MRI of the claimant’s neck was performed on March 15,

2012, which was read by Dr. Kedar Jambhekar, with the following

impression:

Mild degenerative changes are seen in the cervical spine
involving the discs and to a lesser extent the facet joints
as described above.  The changes are most marked at C6/C7
which demonstrates a diffuse posterior disc osteophyte
complex causing mild left foraminal narrowing and minimal
effacement of the ventral subarachnoid space.

No evidence of cord compression or cord signal abnormality
is seen.  

     Also, an MRI of the claimant thoracic spine was performed on 

that same day with the following impression, “No significant 

abnormality is seen within the thoracic spine.”

     An MRI of the claimant’s lumbar was also performed at that 

time with an impression of:

Mild degenerative changes are seen in the lumbosacral spine
involving the discs and facets as detailed.  Mild central
protrusion is seen involving the L5-S1 disc without
significantly causing nerve root or thecal sac compression.

     On May 17, 2012, the claimant sought medical treatment at 
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the River Valley Christian Clinic.  Dr. Chris Horan saw the 

claimant during an office visit:
 

CHIEF COMPLAINT:
Mr. Dortch is a gentleman that comes in bringing a recent
MRI that reveals some mild disc bulges on multiple levels
and mild degenerative changes.  There is no stenosis.  There
is no desiccation.  He says that he has pain in his neck
that causes his hands to go to sleep.  Now he is having some
tingling down his legs down to his feet.

                             * * * 
ASSESSMENT:
Probable brachial plexus impingement and possibly some low
back impingement as well.

PLAN:
1) Antiinflammatories that he has at home I would

continue.
2) Heat and ice per my directions.
3) I have given him Prednisone 20 mg three times a day for

five days.
4) Lorcet #20 p.r.n.

The claimant sought medical treatment from the University of

Arkansas for Medical Sciences(UAMS), under the care of Dr. John

Wilson, on June 28, 2012.  He had a chief complaint of neck, back

and left buttock pain.  On physical examination, Dr. Wilson noted

that the claimant did not have any lumbar muscle spasms. 

Specifically, Dr. Wilson reported, in relevant part:

HISTORY OF PRESENT ILLNESS:
This gentleman was turning a large wheel raising a
semitrailer and injured his neck and his back.  He denied
any prior injuries to her [sic] neck or back prior to this
injury.  He had worked for this company for 9 months, had
taken some physical therapy, took some physical therapy,
went back to work and was terminated.  He has not worked
since that time.  He continues to have pain in his neck,
shoulders, also back and left buttocks and occasionally down
his legs.
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                              * * *

STUDIES:
X-rays of his thoracolumbar spine normal plain films.  
MRI of the cervical spine normal.  MRI of the dorsal spine
normal.  MRI of the lumbosacral spine normal.

IMPRESSION:
This gentleman has a history of cervical and lumbar strain. 
He has persistent discomfort.  I have advised him to use
anti-inflammatories, wet heat, placed him on Williams
exercises.  I reassured him he does not have a disabling
condition, and this should improve with time.  I have also
advised him he does not need surgery.  He is to return if he
has continued problems. 

On July 13, 2012, the claimant underwent evaluation by Dr. 

Sanjay Ghosh.  His impression and plan included the following:

Mr. Dortch has symptomatic left C7 radiculopathy manifest by
painful paresthesias radiating down the left arm going into
the middle and ring finger of the left hand.  I strongly
suspect his symptoms are related to C7 foraminal
encroachment at the C6-7 level in his cervical spine.  At
this juncture, I would recommend a selective C7 nerve root
block on the left to confirm that this is indeed the source
of his symptoms.  If this provides transient relief of his
symptoms, he would benefit from a C6-7 anterior cervical
discectomy and fusion.

With regard to the lumbar spine condition, this requires
further investigation; specifically, flexion and extension
views of the lumbar spine, as well as a CT scan to determine
whether he has an associated pars defect.  The patient has
dermatomal distribution of a left S1 distribution; however,
the foraminal encroachment is most significant at the L5
nerve root level.

At this point I would recommend:
1. A selective L5 nerve block on the left.
2. I will make further recommendations pending this.  He

will potentially benefit from a left L5 foraminotomy
and a left L5-S1 microdiscectomy to decompress both of
those nerve roots.
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     On July 17, 2012, Dr. Barron wrote the following letter to 

Whom it May Concern:

I have not seen Mr. Dortch since 03/08/12 after he had his
functional capacity evaluation.  Since then he has seen Dr.
Saul at Millard-henry Clinic and he has had MRI scans of his
cervical spine, thoracic spine, and lumbar spine.  These
have revealed only mild degenerative changes, nothing of an
acute or surgical nature.  There is nothing on these scans
suggestive of an acute injury and I do not feel that he
suffered any sort of a permanent impairment related to his
injury for which I saw him in January.  

    The claimant returned to Dr.  Ghosh’s office, on September 

21, 2012, for a follow visit.  Dr. Ghosh’s nurse practitioner 

reported, in relevant part:

ASSESSMENT:
This is a very pleasant 49-year-old gentleman who has
foraminal encroachment most significantly at L5-S1.  The
patient has had significant improvement after undergoing a
selective L5 nerve root block to the left.  However, the
patient’s symptoms have returned after approximately two
weeks and now he is in a significant amount of discomfort. 
He now wishes to proceed with surgical intervention.  The
patient also has left C7 radiculopathy and has demonstrated
improvement after a selective C7 nerve root block.

PLAN:
At this juncture, the patient wishes to proceed with
surgical intervention.  We will have the patient follow up
to discuss surgery with Dr. Ghosh, which more than likely
will be a left L5 foraminotomy and a left L5-S1
microdiscectomy to decompress the nerve roots.  The patient
would also benefit from a C6-7 anterior cervical discectomy
and fusion after the lumbar spine surgery is performed.    

     The claimant underwent evaluation by Dr. Owen Kelly on 

August 22, 2012, for an independent evaluation.  Dr. Owen 

reported, in relevant part:

ASSESSMENT:
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     Chronic low back pain.

DISCUSSION:
I did a thorough Independent Medical Evaluation on Mr.
Dortch.  I have reviewed all of his records including his
E.R. reports, his treatments by Dr. Barron, his physical
therapy notes, the final report and also subsequent
treatments at the River Valley Christian Clinic and also
treatments at UAMS, and his treatment in San Diego at what
appears to be the Senta Clinic where he was seen by a
surgeon there and also a pain specialist.  I also reviewed a
Functional Capacities Evaluation which showed that he had
multiple inconsistencies meaning he is either subjectively
complaining of pain or he is basically “faking it”.  I agree
that Mr. Dortch’s subjective complaints are way above his
objective findings.  I believe that Mr. Dortch could have
some subjective low back pain and some chronic problems.  I
do not believe that any injury that he sustained at his work
in January of 2012 caused any disc herniation.  He may have
had an acute sprain or strain, but that should have been
resolved by this time.

SUMMARY:
In summary, I do not believe that the injury he sustained in
January of 2012 caused any of his pre-existing findings.   

     Dr. Michael Calhoun evaluated the claimant on March 14, 

2014.  He stated, in relevant part: 
 

HISTORY OF PRESENT ILLNESS:
The patient is a 51 year old male who presents with leg
pain.  The lumbar MRI shows some minor degenerative changes
at L5-S1 but no significant neural impingement.  The patient
does wish to proceed with surgery on her [sic] cervical
spine, and we will schedule a C6-7 anterior cervical
discectomy and fusion.  We again discussed the risks and the
postoperative course.  The patient received a handout
regarding anterior cervical discectomy and fusion as well. 
We also discussed the possibility of epidural steroid
injections after the cervical surgery for his lumbar spine.

     Also, on that same date Dr. Calhoun wrote:

HISTORY OF PRESENT ILLNESS:
The patient is a 51 year old male who presents with back
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pain.  In reconsideration, with regard to lumbar spine, the
best option would be to refer him to a pain management
physician.

Prior medical records demonstrates that the claimant sought 

treatment from Dr. John Holmes in 1991, due to injuries he 

sustained to the low back and hip

     On June 4, 1991 the claimant sought treatment from Dr. Harry

Skinner due to an automobile accident on August 4, 1990.  At that

time, the claimant complained of low back pain and some numbness

in the heel.

     In April of 2000, the claimant sought treatment from the

Russellville Family Clinic and complained, among other things, of

joint pain.  At that time, the claimant’s medical care provider

suspected that the claimant had some post traumatic arthritis and

myofascial pain.  

The claimant complained to Dr. Carlson on November 22, 2005,

of chronic pain in his shoulder, left neck and back off and on

for the last 10 years.  These notes demonstrates that the

claimant reported having been in several motor vehicle accidents

and a few horse accidents.  According to this medical note,

the claimant reported that he had aches and pain since then. 

     X-rays of the claimant’s spine were performed on December

15, 2005 due to neck and back pain for the last past years with

no recent trauma.          

     August 27, 2008, the claimant complained of left arm
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numbness and pain to Dr. N. Veerappa.                             

                           ADJUDICATION           

Compensability

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

     A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann.  

§11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence 

that he sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  Preponderance of the evidence means the 

evidence having greater weight or convincing force.  Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find 

that the claimant failed to prove by a preponderance of the

credible evidence that he sustained a compensable injury to his
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neck or back, by medical evidence supported by objective

findings.  Under these circumstances, I find that the claimant

did not suffer a compensable neck or back injury pursuant to

Arkansas Workers’ Compensation Law, on January 24, 2012.  

     Here, the claimant has asserted that he injured his neck and

back while attempting to lower the landing gear, in order to

unhook the trailer from his company truck on the evening of

January 24, 2012.  The claimant sought initial treatment for his

back from St. Mary’s Regional Medical Center.  Upon reporting

this incident to management, the claimant was directed to treat

with the company doctor, Dr. Barron.  He assessed the claimant

with “a lumbar strain,” and later ordered physical therapy

treatment and medications.  The claimant also began treating with

his own personal physician, at the Millard Henry Clinic. 

     Since this time, the claimant has been evaluated by several

other physicians.  However, there are no reports of any swelling,

contusion, bruising, fracture, muscle spasms, or any other

objective findings establishing a compensable injury to either

the claimant’s back or neck.  In fact, diagnostic testings were

conducted after the claimant’s alleged injury, but none of these

tests demonstrated any “acute” injury to the claimant’s back or

neck.  All of these findings are degenerative in nature.  In

fact, on July 17, 2012, Dr. Barron opined that the MRI scans of

the claimant’s cervical, thoracic and lumbar spine revealed only
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“mild degenerative changes, and nothing of an acute nature.”  In

August of 2012, Dr. Owen opined, among other things, “I do not

believe that any injury that the claimant sustained at his work

in January of 2012 caused any disc herniation.”  Even Dr.

Wilson(a physician of the claimant’s own choice) opined on June

28, 2012 that the claimant did not have any lumbar muscle spasms. 

I realize that the claimant was prescribed Flexeril; however,

there is absolutely no credible probative evidence demonstrating

that this medication was prescribed for muscle spasms or any

other objective medical findings.  This prescription was

prescribed based on the claimant’s subjective complaints of pain. 

     Based on the foregoing, I find that the claimant failed to

prove by medical evidence supported by objective findings that he

sustained a compensable injury to either his back or neck during

the alleged work-incident of January 24, 2012.

     Additionally, even if the claimant is able to overcome the  

medical evidence supported by objective findings requirement,  I

think it would require pure conjecture and speculation to show a

causal connection between his current neck and back problems and

the work accident at issue.  The claimant gave conflicting and

confusing testimony in several aspects regarding this matter. 

For instance, on direct examination, during his deposition

testimony, and initially on cross-examination, the claimant

denied that he ever had any prior problems with his neck or back. 
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Ultimately, the claimant relented and admitted on cross-

examination that he had suffered prior problems with his neck and

back, but maintained that his condition was not as extreme as his

current condition.  In any event, the documentary evidence

clearly demonstrates that prior to the alleged work-related

incident of January 24, 2012, the claimant suffered significant

chronic neck and back problems for decades.  These prior symptoms

are almost identical to those symptoms that the claimant now

attributes to his alleged work-related injury.  The documentary

reports also demonstrate that in April of 2000, a medical care

provider opined that he suspected that the claimant had some

“post traumatic arthritis and myofascial pain.”  Hence, the

evidence shows that the claimant has been involved in several

motor vehicle accidents and a few horse accidents.  The claimant

also had a prior workers’ compensation claim involving his back

some years ago.

     The claimant has also given inconsistent accounts as to how

and when the alleged incident occurred (see discussion above). 

Although the claimant’s father was with him when the alleged

incident happened, Mr. Dortch’s testimony demonstrates that he

did not actually witness the alleged incident.  Instead, Mr.

Dortch was made aware of the matter strictly by what he was told

by the claimant.   

     In sum, when comparing the claimant’s testimony to the
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preponderance of the evidence, I find that the claimant was not a

credible witness(see full discussion above).  Therefore, on the

basis of the record as a whole, I further find that the claimant

failed to prove that his need for treatment and disability for

his neck and back problems arose out of and during the course of

his employment, and that these conditions were the result of the

alleged specific incident of January 24, 2012.  As a result, this

claim is hereby respectfully denied and dismissed in its

entirety.  All other issues in this matter are hereby rendered

moot and have therefore not been addressed herein this Opinion.

     However, it is well-settled that where an employer has

prompted/or caused the claimant to incur medical expenses, the

employer is responsible for the cost of treatment rendered to the

claimant notwithstanding the fact that the claimant’s injury has

been found to be noncompensable.  See Southern Hospitalities v.

Britain, 54 Ark. App. 318, 925 S.W. 2d 81 (1996).  

     The evidence in the present matter demonstrates that the

claimant received medical treatment from Dr. Barron per the

direction of the respondent.  Therefore, I find that the

respondent is responsible for all the medical expenses, which

resulted from said visits with Dr. Barron, including the payment

for the claimant’s medications and physical therapy treatment.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following
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findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at    
    all relevant times, including January 24, 2012.

3.  I hereby accept the aforementioned stipulations as fact.

4.  The claimant failed to prove by a preponderance of the   
    that he sustained a neck and/or back injury as defined   
    by the Arkansas Workers’ Compensation Act. 

         
5.  The respondents are liable for the treatment that the    
    claimant sought at the direction of the respondent. 

     
                             ORDER
                  
     The claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable neck or back injury

during and in the course of his employment with the respondent-

employer on January 24, 2012.  Additionally, there are no

objective medical findings establishing an acute injury of the

claimant’s neck or back.  Therefore, for the reasons discussed

herein, this claim must be, and hereby is, respectfully denied

and dismissed.      

     However, the respondent is directed to pay for all the

medical expenses incurred by the claimant pursuant to directives 
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from his employer set forth herein this Opinion.  

     IT IS SO ORDERED.

                                                                  
                                        ________________________
                CHANDRA L. BLACK
CB/kw          Administrative Law Judge


