
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. E313242

JERRY W. COSSEY, EMPLOYEE   CLAIMANT
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 OPINION FILED MAY 16, 2014       

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith, Arkansas.

Respondent represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 18, 2014, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a hearing.

A pre hearing conference was conducted on December 31, 2013, and a pre

hearing order filed on January 2, 2014.  A modified copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and without

an objection is made part of the record.  The parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction

of this claim.

2. The relationship of employee-employer-insurance carrier

existed on August 9, 1993.

3. The date of the claimant's compensable injury was August 9,

1993.

4. The rates of compensation are $252.00 for temporary total

disability and $189.23 for permanent partial disability.

5. Respondents accept liability for permanent partial disability

in the amount of 10% to the body as a whole.

The parties agreed to the following issues to be litigated:
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1. Whether claimant is entitled to wage loss benefits.

2. Whether claimant is entitled to additional medical treatment.

3. Attorney fees.

The claimant contends that his condition worsened after the 10%

impairment rating was assessed by Dr. Standefer and as a result of that

worsening Dr. Knox assessed a permanent impairment rating of 11% to the

body as a whole.  The claimant contends that in addition to being

entitled to payment of benefits regarding the 11% impairment rating he

is entitled to wage loss disability greatly in excess of that impairment

rating.  The claimant contends he is entitled to additional medical

treatment including pain management. The claimant contends his attorney

is entitled to an appropriate attorney's fee.  The respondent contends

that all appropriate benefits have been paid with regard to this matter.

Claimant is not entitled to permanency beyond his impairment rating.

Respondents further contend that additional treatment is not reasonable

and necessary associated with the compensable injury.  Claimant's need

for treatment, if any, is due to a pre-existing condition.

The stipulations contained in the pre hearing order filed on are

hereby accepted as fact.  From a review of the record as a whole to

include medical reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and

observe the witness and her demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 55-year-old male, who graduated from high school

and attended three years at Westark(T. 26).  He worked for the respondent

for 15 years prior to his accident.  His job with the respondent was the

only job he had for thirty-five years, including the time since his

accident(T. 26).  Prior to working for the respondent, he worked at a
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sawmill, stacking lumber.  He stated that was a physically demanding

job(T. 27).  He stated that he had to pull the lumbar off a conveyor belt

and stack it, lifting between 12 and 20 pounds.  The claimant added that

he would “pull” about 100 pieces of lumber per hour(T. 28).  He added

that his job was a standing job for eight hours a day(T. 28).  The

claimant stated that he could not do this job in his current condition.

He added there was too much bending and twisting.  He added that Dr.

Standefer was concerned about him doing a lot of bending(T. 28).  The

claimant also stated that prior to the sawmill he worked at a chicken

processing plant(T. 28-29).  He also did clean up while working at the

chicken plant(T. 29).  He added that job was a standing job for eight

hours and he could not do it in his present condition(T. 29).  The

claimant stated that he could not stand in one spot for eight hours.  He

added that he could not stay on his feet for eight hours, even if he were

moving around(T. 29).  The claimant also stated that he had worked

construction for a summer, laying sod.  He stated that job was physically

demanding, lifting a wheelbarrow weighing 500 to 600 pounds.  The

claimant added that he also had hauled hay and wood(T. 30).  

The claimant stated that, at the time of the hearing, he was on

social security disability and had a retirement from the respondent.  He

stated that he had been on long term disability, but had ended(T. 31).

The claimant stated that he had not looked for work anywhere.  He added

that once it was clear that the respondent was not going to re-hire him,

he did not look for work.  The claimant continued that he could not, with

the rehab and going to doctor’s appointments.  He stated that he was

unable to look for a job.  The claimant noted that Dr. Standefer had

stated that he didn’t think he could go back to work(T. 32).  
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The claimant testified that he was injured in August of 1993.  He

stated that he was working for the respondent making as a route

salesman(T. 8).  The claimant was stocking a cooler and reached to lift

a case of pop and heard something pop in his back(T. 6).  He added that

afterward he could barely get up.  The claimant testified that Dr.

Standefer had been treating him since September of 1993 and noted an

abrupt onset of pain(T. 7).  The claimant stated that he had some back

pain prior to the August 1993 incident.  He added that he had worked for

the respondent for 15 years.  The claimant continued that had some back

pain after he started working for the respondent.  However, he testified

that prior to August of 1993 he had no particular concern about back pain

from time to time(T. 7).  He sold drinks, stocked shelves and unloaded

trucks.  He loaded and delivered cases of beverages, including sizes from

12 ounce cans to two liter bottles(T. 8).  The claimant testified that

there were 24 bottles in a case and he moved 10 to 11 cases at a time,

using a dolly(T. 9).  He added that the job was physically intensive.

He did a lot of bending, stooping, climbing and unloading of trucks(T.

9).  The claimant also stated that during a sale on the products he had

“set off” 1800 cases at one store before he even started his route(T. 9-

10).  The claimant continued that he sometimes had a sore back from these

activities.  He added he got over it and worked it out(T. 10).  The

claimant continued that after the August 1993 incident, his back issues

were different.  He stated that he did not get over the August 1993

incident like he had others.  The claimant stated that he did not see a

neurosurgeon due to the issues prior to August 1993(T. 10-11).  

The claimant testified that after the 1993 incident, he first saw

Dr. Tinsman, a company doctor.  Dr. Tinsman took x-rays and gave the

claimant medication(T. 12).  The claimant did not recover to the point
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where he could return to work.  Dr. Tinsman referred the claimant to Dr.

Standefer, who saw the claimant on September 8, 1993(T. 12; C x, 1-2).

Dr. Standefer reviewed the claimant’s MRI(T. 13).  Dr. Standefer’s notes

from that visit reflect that he advised the claimant to remain on

Flexeril and Orudis but to discontinue Valium.  The claimant stated that

he continued to see Dr. Standefer for several years( C x, 3-31).  He

added that he had also seen Dr. Knox in June of 2003, for an independent

medical examination.  Dr. Standefer assessed a 10% permanent impairment

rating to the body as a whole in January of 1995( R x, 10).  Dr. Knox

assessed an impairment rating of 11% in June of 2003( C x, 33-34).

During the June 13, 2003 evaluation, Dr. Knox’s records reflect that the

claimant had undergone multiple MRIs and x-rays.  He noted that the

claimant had continued conservative spine care steroids.  Dr. Knox’s

notes also reflect that the claimant had continued to have significant

back pain radiating into his left hip and leg( C x, 33).  He also noted

that the claimant presented with a clinical syndrome of continuing back

and leg discomfort that was related to his ten-year-old injury( C x, 34).

Additionally, he noted that surgery was not an option for the claimant

due to the multifocality of findings on his MRI scan and the fact that

his clinic syndrome does not respond to the anatomical findings noted on

the MRI scan( C x, 34).   The claimant testified that after seeing Dr.

Knox on June 13, 2003 he continued to see Dr. Standefer.  Dr. Standefer

would periodically release the claimant to come back as needed.  The

claimant stated that he would then return to see Dr. Standefer( C x, 36,

42-43, 44-46, 48-58).  The claimant saw Dr. Swicegood for the first time

in March of 2000.  Dr. Swicegood noted long standing lumbosacral spine

pain.  He performed an L4 epidural steroid injection( C x, 19).  The

claimant next saw Dr. Swicegood for injections in March of 2004, who
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noted, the claimant had chronic spine pain secondary to multilevel disc

protrusions with chronic L1-L2 radiculitis, radiculopathy( C x, 37).  The

claimant saw Dr. Swicegood in September of 2004.  Those notes reflect

relapsing lumbar spine pain and another injection( C x, 42).  The

claimant testified he returned to Dr. Standefer after getting shots from

Dr. Swicegood(T. 14;).  The claimant added that the medical treatment was

paid for by the workers’ compensation insurance carrier(T. 15).  In

February of 2007, Dr. Standefer noted that the claimant would never be

able to return to any kind of work( C x, 47).  The claimant also saw Dr.

Brackman for pain management until Dr. Brackman passed away(T. 15).  Dr.

Calhoun noted that he agreed with Dr. Standefer regarding surgery and

suggested that Dr. Standefer evaluate and refer the claimant to a new

pain management physician( C x, 60).  The claimant initially saw Dr.

Brooks, but was referred to Dr. Cannon for pain management( C x, 63).

Dr. Cannon notes, in November of 2012 that he was willing to take over

the claimant’s pain management care (C x, 62).   The claimant stated that

he believed that the insurance carrier was aware he was seeing Dr.

Cannon, he did not get any bills(T. 18).  He stated that he had been

seeing Dr. Cannon for over a year and last saw him on the day of the

hearing(T. 18).  Dr. Cannon’s letter of May 28, 2013 reflects that

prescriptions for Oxycodone and Etodolac were refilled for the claimant.

Dr. Cannon listed the claimant’s next refill dates   ( C x, 64).  Dr.

Cannon’s records from August, 2013 reflect that he was continuing to see

the claimant.  He notes that he was continuing to prescribe the claimant

medications and that the claimant was compliant with his pain management

agreement and medication.  Dr. Cannon’s notes reflect that the claimant

was being prescribed Oxycodone, Cyclobenzoprine and  Celebrex ( C x, 65).

Dr. Cannon also discussed, with the claimant, the use of Lyrica( C x,
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66).  The claimant stated, he was still having pain and stiffness in his

lower back despite being on medication.  In October, 2013 Dr. Martimbeau

issued an independent medical evaluation after examining the claimant.

He opined that the claimant’s medications were for the control of chronic

back pain and spasm related to a chronic back pain secondary to

degenerative changes of the lumbosacral spine.  He noted that these

medications were not related to the original compensable injury, adding

that no medication was necessary for the condition that originally

occurred on August 9, 1993.  Dr. Martimbeau added that there was no

treatment that was necessary and reasonable for the claimant related to

the injury of August 9, 1993( R x, 23-29).

The claimant stated that after he got hurt at work the routes came

back up for bid, but he knew he could not run another regular route.  The

claimant added that he bid on a merchandising job, but was not allowed

to come back to work(T. 20).  The claimant stated that he did all he

could do to try and go back to work.  He added that Dr. Standefer had

noted that he should not go back to work in his old job(T. 20).  The

claimant also stated that vocation rehabilitation was recommended by Dr.

Standefer.  The claimant stated that he tried vocational rehabilitation.

He went to Westark for about three years, but had shoulder issues from

carrying a backpack(T. 21).  The claimant testified that he was going to

school part time.  He stated that he could not handle a full time

schedule, but he did the best he could(T. 21).  The claimant stated, he

did not finish school.  He stated that he was told, he had to take a full

schedule for Arkansas Rehab to pay for the schooling and he could not

handle a full schedule(T. 22).  The claimant stated that workers’

compensation did not offer any rehab(T. 22).  The claimant continued that

Dr. Standefer suggested he stay as active as possible.  He stated that
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he does some yard work and walked three miles every other day.  The

claimant stated that he then had a flare up and cut back on his

activity(T. 23).  He stated that he had been walking to try and get back

to where he was prior to the injury.  The claimant added that he had done

all he could to try and get over the injury and go back to work for the

respondent.  He continued that the respondent had not offered him any

kind of job since the 1993 accident.  The claimant stated that he felt

that he needed additional pain management.  He added that he felt that

Dr. Cannon is doing about all he could do for him(T. 24).  The claimant

testified that he had tried to cut back the medication he was being

given.  He added that when he quit taking the medication, he would get

down to where he could not get around(T. 25).  He stated that if he sat

too long he could not get up and had leg spasms(T. 25).  The claimant

added that he would have spasms from his upper to lower back(T. 25).  He

added that “...It’d pulled me over probably about 75 percent from side

to side...”(T. 25).  He added that he could not be straight.  The

claimant added that he also had numbness in his legs(T. 26).  

DISCUSSION

The Commission has been asked to determine if the claimant is

entitled to wage loss benefits in addition to the amount of anatomical

impairment rating that has been assessed.  However, the Commission must

first address the issue of the differences in the impairment ratings

assessed by Dr. Standefer and Dr. Knox.  Dr. Standefer assessed a 10%

rating in 1995 and Dr. Know a 11% rating in 2003.  The claimant contends

that his condition worsened therefore allowing for the additional amount

of impairment rating assessed by Dr. Knox.  There is no question from the

medical evidence presented that the claimant continued to have low back

symptoms from the time of his injury to present.  Dr. Knox noted that in
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comparing the claimant’s 1993 MRI to his 2002 MRI there were similar

results of disc herniation at L4-5 but also changes noted at L5-S1,

bulging discs at L1-2 and 2-3, spurring and narrowing at L3-4 and

narrowing at 3-4, 4-5 and 5-1( C x, 34).  Therefore, Dr. Knox added four

percentage points to the 7% permanent partial disability rating to the

body as a whole for each level of disc change.  Dr. Knox’s assessment

took place several years after Dr. Standefer’s assessment.  Additionally

it took into account the change in the claimant’s MRI.  Therefore, I find

Dr. Knox’s assessment to be accurate.  Next, the Commission must

determine if the claimant is entitled to wage loss benefits.  Because

claimant sustained an injury to a portion of her body that was not

scheduled under workers’ compensation laws, her entitlement to permanent

disability benefits is controlled by A.C.A §11-9-522(b)(1). A.C.A. §11-9-

522(b)(1)provides:

“In considering claims for permanent partial
disability benefits in excess of the employee’s
percentage of permanent physical impairment, the
Workers Compensation Commission may take into
account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s
age, education, work experience, and other matters
reasonably expected to affect his or her future
earning capacity.”

 Under this statute when a claimant has been assigned an anatomical

impairment rating to the body as a whole the Commission has the authority

to increase the disability rating and it can find the claimant totally

and permanently disabled based on wage loss factors. Hensley v. Cooper

Tire and Rubber Company, 2011 Ark. App. 593, citing, Lee v. Alcoa

Extrusion, Inc., 89 Ark. App. 228, 233, 201 S.W.3d 449, 454 (2005). The

wage loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood. Id., see also Grimes v.

North America Foundry, 316 Ark 395, 872 S.W. 2d 59(Ark. 1994).  Here, the
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first issue that must be addressed is the claimant’s entitlement to wage

loss based on the 11% impairment rating.  In Logan County v. McDonald,

90 Ark. App. 409, 206 S.W. 3d 258(2005) the Arkansas Court of Appeals

found that the Workers’ Compensation Commission had substantial evidence

to justify its decision of awarding the employee a 25% wage loss in

excess of an impairment rating under subdivision (b)(1) of §11-9-522.

In that case, claimant was 58 years old, had a limited education, and had

worked as a mechanic for many years.  In the case at bar, the claimant

is a 55-year-old male who has worked physically demanding jobs most of

his life.  He testified that he had worked in a sawmill,  in

construction, and in a chicken plant prior to working for the respondent.

Additionally, he worked a delivery and sales route for the respondent for

fifteen years.  The claimant testified that including the time since his

accident he had not worked for any other employer in 35 years.  The

claimant in this matter does have some education past high school, but

stated that he was unable to complete college.  He added that he had

tried to return to work for the respondent in a merchandising job, but

was not called back.  The testimony and medical evidence presented

reflect that the claimant has had continued low back issues and

continuing treatment from 1993 to the present.  Dr. Standefer noted that,

in his opinion, the claimant would not ever be able to return to work.

While the claimant is just 55, his continued back issues clearly prevent

him from returning to the route delivery and sales that he performed for

the respondent prior to his 1993 injury.  Additionally, based on his

testimony to the previous jobs that he held and the current state of his

injury, the claimant cannot return to any job he held prior to working

for the respondent.  Based on the claimant’s work history, education, and

experience his pool of available jobs has been reduced due to his
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admittedly compensable low back injury and its effects.  The Functional

Capacity Evaluation presented in evidence, reflects that the claimant can

work light duty on a part-time basis only( C x, 26).  Clearly none of the

jobs that the claimant has worked over the years would fall into that

category.  After considering all of the evidence including age,

education, and work experience, I find that the claimant’s employment

opportunities have been reduced by the physical limitations caused by his

admittedly compensable low back injury. In my opinion, this loss of wage-

earning capacity would entitle the claimant to an amount of wage loss

impairment that would be equal to a whole body impairment rating of 12%.

This amount is over and above any consideration of anatomical impairment.

While the Commission can find that the wage loss factors are such to

render the claimant permanently and totally disabled, I do not find that

the wage loss factors, in this case, reach the level of total permanent

disability. 

The Commission has next been asked to determine the claimant’s

entitlement to additional medical treatment, including pain management.

Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled to
medical and temporary disability as provided by
this chapter.”

Once it is settled that the claimant has a compensable injury, the

question of medical services must be determined by looking at the facts

in question and determining if the medical services are reasonably

necessary for the treatment of the claimant’s injury. A.C.A. §11-9-508(a)

requires that: 

“The employer shall promptly provide for an injured
employee such medical, surgical, hospital,
chiropractic, optometric, podiatric, and nursing
services and medicine, crutches, ambulatory
devices, artificial limbs, eyeglasses, contact
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lenses, hearing aids, and other apparatus as may be
reasonably necessary in connection with the injury
received by the employee.”

What constitutes reasonable and necessary treatment under A.C.A.

§11-9-508(a) is a fact question for the Commission. Wright Contracting

Co. v. Randall, 12 Ark App. 358, 676 S.W. 2d 750(1984).  Here, the

claimant has continued to be treated for low back issues since his injury

in 1993.  He has had injections and medications for the treatment of his

symptoms.  He has seen Dr. Standefer continuously, even while seeing

other doctors.  The evidence supports that he was referred to Dr. Cannon

for pain management and has continued to see Dr. Cannon for treatment and

pain management since that referral.  Dr. Knox noted that the claimant's

condition was related to his ten year old workers’ compensation claim.

Clearly, the claimant did not have low back issues such as those

presented in evidence prior to August of 1993.  The claimant stated that

he continues to have low back issues and if he suspends his medications

is unable to function due to pain, spasms, and numbness.  I have reviewed

Dr. Martimbeau’s evaluation and in light of all the other medical

evidence presented do not find his opinions convincing.  Therefore, I

find that the claimant’s need for additional medical treatment including

pain management is reasonable and necessary for the treatment of his

compensable injury from August of 1993.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The claimant has proven by a preponderance of the evidence that

he suffered a loss in wage earning capacity as a result of his admittedly

compensable low back injury from August of 1993.  Therefore, the claimant

is entitled to wage loss in the amount of 12%.  This amount is over and

above the 11% anatomical impairment rating assessed by Dr. Knox in 2003.
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2.  The claimant has also proven by a preponderance of the evidence

that the additional medical treatment, including pain management is

reasonable and necessary for the treatment of his admittedly compensable

injury from August of 1993.

3.  The claimant’s attorney is entitled to an attorney’s fee based

on the above award of wage loss benefits in the amount of 12%.

ORDER

The respondents shall pay to the claimant a 12% impairment for the

loss of wage earning capacity.  This amount is over and above the 11%

rating assessed by Dr. Knox.  The respondents shall pay for the

claimant’s additional medical treatment, including pain management.  The

respondents shall pay the claimant’s attorney an attorney's fee based on

an award of wage loss benefits in the amount of 12%.

IT IS SO ORDERED

_____________________
Amy Grimes
Administrative Law Judge
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