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    STATEMENT OF THE CASE

On January 22, 2014, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 2, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on June 9,

2013.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle her to compensation at the rates of $193.00 for total disability

and $145.00 for permanent partial disability.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability.
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2.   Related medical; including an ER bill from June 18, 2013.

3.   Temporary partial disability benefits from June 10, 2013 through August 31,

2013; temporary total disability benefits from September 1, 2013 through a date yet to be

determined.

4.   Attorney fee.

At the time of the hearing claimant withdrew and reserved the issue of her

entitlement to temporary partial and temporary total disability benefits.

The claimant contends she injured her back while working in the garden center on

June 9, 2013.   With respect to Dr. Moffitt’s opinion dated July 9, 2013 relied upon by

respondent, claimant states that Dr. Moffitt did not perform any testing and had nothing to

base his opinion on.  Claimant contends that her injury was not just a temporary

aggravation or something related to her previous condition, but rather was a change in her

status.  

The respondent contends that claimant did not suffer a compensable injury.

Respondent contends that claimant’s back problems are the result of a pre-existing

condition.   Respondent contends that it sent claimant for medical treatment at the

emergency room and with Dr. Moffitt.  Respondent contends that it paid for claimant’s

medical treatment until Dr. Moffitt’s report of July 9, 2013, at which time it took the position

that claimant did not suffer a compensable injury but rather that her condition was related

to a pre-existing condition.  Respondent has agreed to pay for the emergency room visit

as well as medical treatment provided by Dr. Moffitt through July 9, 2013.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 2, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle her to

compensation at the weekly rates of $193.00 for total disability and $145.00 for permanent

partial disability is likewise accepted as fact.

3.   Respondent has accepted liability for payment of an emergency room visit on

June 18, 2013 as well as Dr. Moffitt’s medical treatment through July 9, 2013.  

4.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her back while working for the respondent.

FACTUAL BACKGROUND

The claimant is a 60-year-old woman who was determined to be disabled for social

security purposes as of September 1, 2004.  Claimant’s problems leading to this

determination included low back pain, depression, and Hepatitis C which caused fatigue,

headaches, and dizziness.

On September 18, 2012 the claimant went to work for respondent in the Ticket to

Work Program.  This is a program designed to get people off disability and back to work.

Claimant was employed by respondent as a cashier.  Claimant testified that if she

was not working as a cashier she would also straighten shelves and help keep the register

area clean.  She testified that she was hired to work on a part-time basis of 24-25 hours

per week.  Claimant testified that she worked five to six hours per day and even more

hours on holidays.

Claimant testified that at the time she went to work for the respondent she “was

doing really well” with regard to her pre-existing back condition.  Claimant testified that she
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worked on a ranch and was able to take care of her horses and do the work necessary on

the ranch such as mowing, cleaning stalls, feeding horses, and cutting small trees.

Claimant also testified that she was able to use a shovel, rake, and wheelbarrow to clean

the horses’ stalls.

Claimant testified that she suffered a compensable injury to her back while working

for respondent on June 9, 2013.  Claimant did not work as a cashier that day, but instead

worked in the respondent’s garden center helping prepare it for inventory.  In order to

prepare that area for inventory it was necessary for her to perform a lot of physical labor.

Claimant testified that “There was a lot of moving, and lifting, and pushing, and pulling and

a lot of arranging, and cleaning, and sweeping, and watering, and stuff.  It was a very, very,

very long day.”  Claimant testified that while working in the garden center she was required

to lift flats which contained plants; move other plants around; clean out dead plants and put

them in the trash; and group plants together.  Claimant testified that she performed these

job activities from 11:30 a.m. to 8:45 p.m.  

Claimant testified that late in the day on June 9 she began to get tired and was

having trouble leaning over.  She testified that she had to find a pallet to sit on while

working because she was tired and had aching in her low back.  Claimant testified that

after work she went home and went to bed and woke up with excruciating cramping in her

legs.  She testified that when she got up to go to work she could not stand up because her

legs would not hold her up and that her back was hurting at that time.

Claimant testified that on June 10 she called Irene Ainsworth at respondent and

informed her that she would not be coming into work that day because of her pain.  It was

claimant’s testimony that she missed two days of work before she returned to work for the

respondent.  Claimant testified that after she returned to work she continued to have pain

in her low back and legs.  Based upon that continued pain claimant asked for medical

treatment.  
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Claimant was referred by respondent to the emergency room at Northwest Medical

Center in Springdale.  Claimant was diagnosed as suffering a lumbar sprain and was

treated with medication and instructed to receive follow-up care with Dr. Smiley.  Claimant

was also taken off work at that point in time.

Thereafter, claimant was sent by respondent for an evaluation with Dr. Moffitt  on

June 20, 2013.  Dr. Moffitt diagnosed claimant’s condition as chronic low back pain and

degenerative disc disease.  He indicated that he did not see any evidence of an acute

lumbar strain and recommended treatment in the form of physical therapy as well as work

restrictions.

The claimant returned to work for respondent and was placed in the cosmetics

department restocking.  Claimant was permitted to sit in a chair and perform this job.

On June 28, 2013, Liz Maxson, a claims examiner for Sedgwick, wrote a note to Dr.

Moffitt and asked him whether in his opinion claimant suffered a temporary aggravation of

her pre-existing condition at work on June 9, 2013, or whether her current need for physical

therapy and continued treatment was related to her pre-existing condition.  Page 314 of

Respondent’s Exhibit 1 contains a handwritten notation in response to Maxson’s inquiry.

According to that handwritten note Dr. Moffitt indicated that there was no injury and that

further treatment would be related to her pre-existing condition.  It was at this point that

respondent controverted claimant’s claim of a compensable back injury.

Claimant was returned to work for respondent as a cashier and she continued to

perform that job until she voluntarily left her employment on August 31, 2013.  It was

claimant’s contention that she could no longer perform her job as a cashier due to her back

pain.  

The claimant underwent an MRI of her lumbar spine on September 18, 2013.  That

scan was read as revealing degenerative disc disease of the lower lumbar spine.  It was

noted that the findings were most severe at the L4-5 level where there was a broad based
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disc bulge and a herniated disc.  Following the claimant’s MRI scan she was evaluated by

Dr. Katz, neurosurgeon, on December 5, 2013.  Dr. Katz diagnosed claimant’s condition

as lumbago and lumbar degenerative disc disease.  Dr. Katz indicated that claimant did not

wish to undergo therapy and as a result he recommended injections.

Claimant has filed this claim contending that she suffered a compensable injury to

her back while working for respondent on June 9, 2013.  She seeks payment for medical

treatment related to that compensable injury.

ADJUDICATION

Claimant contends that she suffered a compensable injury to her back while working

for respondent on June 9, 2013.  In response, respondent contends that claimant’s current

back condition is the result of a pre-existing condition, not a compensable injury.

Under the Arkansas workers’ compensation law, an employer takes the employee

as it finds him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Hickman v. Kellogg, Brown, & Root, 372 Ark. 501, 277 S.W. 3d 591 (2008).

A pre-existing disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the pre-existing disease or infirmity to produce

the disability for which compensation is sought.  Id.  An aggravation is a new injury

resulting from an independent incident, and being a new injury with an independent cause,

it must meet the definition of a compensable injury in order to establish compensability for

the aggravation.  Id. at 511-12, 277 S.W. 3d at 600.  

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish by a preponderance

of the evidence (1) an injury arising out of and in the course of employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) medical evidence supported by objective findings establishing the
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injury; and (4) the injury was caused by a specific incident identifiable by time and place

of occurrence.  Odd Jobs & More v. Reid, 2011 Ark. App. 450, 384 S.W. 3d 630.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable to her back.  I find that

claimant has failed to prove an aggravation of her pre-existing low back condition based

upon the lack of objective findings.

Objective findings are those finds which cannot come under the voluntary control

of the claimant.  A.C.A. §11-9-102(16)(A)(i).  Here, there are a lack of objective findings

establishing a new injury or aggravation.

As previously noted, claimant has an extensive history of low back complaints

resulting from an injury while working at Shadow Valley Country Club in 2002.  Claimant

was previously treated by Dr. Moffitt for those low back complaints.  In addition, claimant

was evaluated by Dr. Knox, neurosurgeon.  In a reported dated January 22, 2004, Dr. Knox

noted that an MRI scan of the claimant’s lumbar spine showed a central disc

herniation/bulging at the L4-5 level.  Dr. Knox recommended that claimant undergo a

functional capacities evaluation and close out her workers’ compensation claim.  Claimant

subsequently underwent a functional capacities evaluation and was determined to have

a 25-pound lifting restriction.  Dr. Knox opined that claimant had reached maximum

medical improvement and did not recommend any surgical options as of February 12,

2004.  

On March 11, 2004, claimant returned to Dr. Knox with complaints of back and

bilateral leg pain.  As a result, Dr. Knox decided to redo the claimant’s MRI scan.  In a

report dated April 1, 2004, Dr. Knox noted that the MRI scan did not show any significant

change from the previous scan.  He noted that claimant’s chances of improving with

surgery were slim, but that claimant would benefit from an exercise program.  He indicated
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that he had nothing else to offer the claimant and assigned her a permanent physical

impairment rating in an amount equal to 8% to the body as a whole.

As previously noted, claimant eventually filed for and received social security

disability benefits in part because of her back complaints.

Medical records indicate that on February 14, 2005 claimant asked Dr. Bertram to

refer her to an orthopaedist outside of Dr. Knox’s clinic for a second opinion.  As a result,

claimant was evaluated by Dr. Foster at NWA Spine & Orthopaedic Associates on

February 18, 2005.  Dr. Foster in his report of that date noted that claimant had

degenerative disc disease as pointed out by Dr. Knox.  He also went on to state: “There

is nothing I can offer this lady that has not already been expounded upon previously.”

Subsequent medical records contained in the documentary evidence indicate that

over the years claimant continued to seek medical treatment for complaints of low back

pain.  These included Dr. Kendrick, an orthopaedic surgeon, and Dr. Ronald.  In addition,

from the time period beginning June 10, 2009 through July 30, 2010, claimant received

chiropractic treatment from Dr. Beemer almost 60 times.  In her final report dated July 30,

2010, Dr. Beemer indicated that claimant’s aggravating activities were unchanged in that

claimant’s pain was always there even when she did nothing in particular.

Subsequent medical reports from claimant’s family physician, Dr. Pope, indicate that

when claimant was seen for various issues, she continued to be diagnosed with chronic

back pain.

As previously noted, claimant was eventually sent by respondent for treatment at

the Northwest Medical Center emergency room on June 18, 2013.  A review of that

medical record reveals no objective findings establishing an injury.  Claimant was

subsequently referred to Dr. Moffitt by the respondent.  Likewise, Dr. Moffitt’s medical

report does not contain any objective findings establishing a new injury or aggravation.  As

previously noted, Dr. Moffitt opined that claimant did not suffer a new injury and that any
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further treatment would be related to her pre-existing condition.

Following claimant’s release by Dr. Moffitt she was also evaluated by Dr. Favorite,

a chiropractic physician, and Dr. Smiley.  Neither of those physicians’ medical reports

contain any objective findings establishing an injury.

Claimant did undergo an MRI scan of the lumbar spine on September 18, 2013,

which revealed degenerative disc disease and a broad base disc bulge and herniated disc

at the L4-5 level.  While these are objective findings, they are the  same findings which

were noted after the original MRI scan by Dr. Knox in his report of January 22, 2004.  Dr.

Knox noted on that date that claimant had a disc herniation/bulging at L4-5 and claimant

has previously been diagnosed as suffering from degenerative disc disease by Dr. Knox

and a myriad of other physicians.  Finally, I note that claimant was evaluated by Dr. Katz

on December 5, 2013; however, his medical report does not contain any new objective

findings.

In summary, while an aggravation of a pre-existing condition can be a compensable

injury, claimant has the burden of offering objective findings establishing an aggravation

or new injury.  Here, the only objective findings are the findings contained in the MRI scan

of September 18, 2013 of degenerative disc disease and a bulge/herniated disc at the L4-5

level.  These objective findings have existed since the time of Dr. Knox’s report of January

22, 2004.  Absent objective findings establishing a new injury or an aggravation, claimant

cannot meet her burden of proof.

Based upon the foregoing evidence, I find that claimant has failed to meet her

burden of proving by a preponderance of the evidence that she suffered a new injury or an

aggravation of her pre-existing back condition.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered
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a compensable injury to her back while employed by respondent on June 9, 2013.

Therefore, her claim for compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


