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STATEMENT OF THE CASE

On the night of October 9, 2012, while driving back to Arkansas from Oklahoma, the

claimant was involved in a motor vehicle accident while riding in a van being driven by

Stephen Michael Garnett (Respondent #2).   The van in which they were riding was owned

by Respondent #1.  Respondent #1 is a Distributor of Kirby vacuums.  Respondent #1 is

owned by Gerry Darnell Hall and Wanda Nassar, who are husband and wife.  Respondent

#1 recruits individuals as “Independent Dealers” to sell Kirby vacuums.  Claimant was one

of those individuals.

Claimant filed a personal injury lawsuit against Respondent #2 in the Circuit Court

of Washington County on June 14, 2013.  Respondent #2 filed a Motion to Dismiss, or in

the Alternative, Motion to Stay Plaintiff’s Complaint alleging that at the time of the motor

vehicle accident, he and claimant were co-employees of Respondent #1 and that the

Arkansas Workers’ Compensation Commission had exclusive jurisdiction to determine the
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applicability of the Workers’ Compensation Act and whether or not there was an

employment relationship in existence at the time of the incident under which the Exclusive

Remedy Doctrine would be applicable.  A.C.A. §11-9-105(a); McCarthy v. Pulaski County

Circuit Court, 366 Ark. 316, 235 S.W. 3d 497 (2006).  

Claimant denied that he was an employee of Respondent #1 or a co-employee with

Respondent #2.  However, he agreed that the Workers’ Compensation Commission had

exclusive jurisdiction to determine whether he was an employee of Respondent #1 and a

co-employee of Respondent #2.  As a result, the Circuit Court entered an order dated

September 11, 2013 staying the proceeding in Circuit Court pending a ruling by the

Commission on whether claimant was an employee of Respondent #1 and a co-employee

of Respondent #2.

Following the filing of this claim with the Commission, a pre-hearing conference was

conducted on November 21, 2013, and a pre-hearing order was filed on November 21,

2013.  On January 23, 2014, a hearing was conducted on this claim at Springdale,

Arkansas.   A copy of the pre-hearing order has been marked Commission's Exhibit #1 and

made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

At the pre-hearing conference the parties agreed to litigate the following issue:

1.   Whether claimant was an employee of respondent #1 or an independent

contractor.

The claimant contends he was an independent contractor, not an employee of

Respondent #1. 

Respondent #1 does not take a position as to this issue.

Respondent #2 contends that claimant was an employee of respondent #1, not an
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independent contractor.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The parties’ stipulation that the Arkansas Workers’ Compensation Commission

has jurisdiction of this claim is hereby accepted as fact.

2.   At the time of the accident on October 9, 2012, claimant was an independent

contractor, not an employee of Respondent #1.

FACTUAL BACKGROUND

As previously noted, Respondent #1 is owned by Gerry Hall and Wanda Nassar,

husband and wife.  Respondent #1 is a distributor of Kirby vacuums.  Respondent #1

recruits individuals as “Independent Dealers” to sell those vacuums.

The claimant is a 20-year-old man who graduated from high school.  Claimant

testified that he learned of Respondent #1 from a Craig’s List ad.  Claimant completed an

application and signed a “Kirby Independent Dealer Agreement” on July 27, 2012.

Claimant has testified that it was his belief that he was an independent dealer, not an

employee of Respondent #1.  Respondent #2 is Stephen Michael Garnett.  Garnett is 25

years old and he signed a Kirby Independent Dealer Agreement for the first time on

January 10, 2012.  In addition to acting as an “Independent Dealer,” Garnett was also

considered a team leader.  A team leader is an individual who has worked as an

independent dealer for a period of time and has experience and knowledge regarding the

sale and use of Kirby vacuums.  Team leaders have the ability to rent a van from
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Respondent #1 for the purpose of driving to various geographic areas and canvassing

them in order to sell the Kirby vacuums.  While in a particular area, the team leader in

addition to selling vacuums on his own may also be called upon to help new independent

dealers demonstrate a vacuum or help in closing a sale by explaining the terms of the sale

or credit terms, et cetera.

On October 9, 2012, Garnett drove a van with a number of independent dealers

including the claimant to the Tulsa area to sell Kirby vacuums.  While they were coming

back late that night, they were involved in a motor vehicle accident.  As previously noted,

this resulted in a lawsuit being filed in Circuit Court and its ultimate transfer to the Workers’

Compensation Commission for determination as to whether the claimant was an employee

of Respondent #1 at the time of his accident.

ADJUDICATION

The primary issue in this case is whether claimant was an employee of Respondent

#1 or whether he was an independent contractor at the time of the accident on October 9,

2012.  

In determining whether an individual is an employee or an independent contractor,

the courts have set forth several factors that may be considered in that determination.

These factors include:

(1) the extent of control which, by the agreement, the master may
exercise over the details of the work;

(2) whether or not the one employed is engaged in a distinct occupation
or business;

(3) the kind of occupation, with reference to whether in the locality, the
work is usually done under the direction of the employer or by a specialist
without supervision;

(4) the skill required in the particular occupation;

(5) whether the employer or the workman supplies the instrumentalities,
tools, and the place of work for the person doing the work;
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(6) the length of time for which the person is employed;
(7) the method of payment, whether by the time or by the job;

(8) whether or not the work is a part of the regular business of the
employer;

(9) whether or not the parties believe they are creating the relation
of master and servant; and

(10) whether the principal is or is not in business.

Long v. Superior Senior Care, Inc., 2013 Ark. App. 204,           S.W. 3d          ; Woodmancy

v. Framco, Inc., 2011 Ark. App. 785, 387 S.W. 3d 286.

The Commission determines the weight to be given the various factors in deciding

whether an injured person is an independent contractor or an employee.  If control of the

work is control not only of the result, but also the means and manner of their performance,

then the relationship of master/servant is established; if control of the means is lacking,

and the employer does not direct the manner in which the employee works in discharging

his duties, the relationship of independent contractor exists.  The principal factor in

determining whether the relationship is one of agency or independent contractor is the right

of control.  However, the issue of whether an individual is functioning, at the time of an

injury, as an employee or independent contractor must depend on the particular facts of

each case.  Long, supra; Woodmancy, supra; Franklin v. Arkansas Kraft, Inc., 5 Ark. Appl

264, 635 S.W. 2d 286 (1982).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant was an independent contractor, not an employee

of Respondent #1.

In reaching this decision, I do acknowledge that there are some factors which would

indicate that claimant was an employee, not an independent contractor.  First, Respondent

#1 did provide most of the material used by the claimant.  For instance, claimant was

provided a vacuum on consignment by Respondent #1.  In addition, Respondent #1 also
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provided all necessary paperwork needed to complete a sale such as the sales contract

and a credit application, if necessary.  In addition, Respondent #1 had also arranged for

financing, if necessary, with a particular financing company, United Consumer Financial

Services.  I also note that if a vacuum was sold, the money was sent to Respondent #1

who would in turn pay the claimant a commission.  Furthermore, in addition to providing

the vacuum, Respondent #1 also provided additional equipment such as a test meter,

pads, and shampoo. 

On the other hand, the more significant factors in this case indicate that the claimant

was an independent contractor, not an employee.  First, claimant signed a “Kirby

Independent Dealer Agreement” prior to the accident on July 27, 2012, indicating his

acknowledgment that he was an independent contractor and would not be subject to the

direction and control by Respondent #1, the distributor.  That agreement which is contained

in the documentary evidence as Exhibit 24 of Claimant’s Exhibit indicates that claimant had

the right to establish his own “place from which to work, times to work, territory to be

worked, and freedom to engage in other activities including representing competitive

product lines.”  That agreement also indicated that no taxes would be withheld from the

dealer’s profits, but recognized that the dealer  would be self employed and responsible

for paying their own income taxes.  In addition, the agreement also indicated that workers’

compensation benefits were not provided and it also indicated that the dealer as an

independent contractor may incur a loss as a result of their activities.  It was the testimony

of claimant, Garnett, and Hall and Nassar that the parties’ intentions were to create an

independent contractor agreement, not an employee agreement.

Once the parties agreed to enter into this Independent Dealer Agreement,

Respondent #1 did provide both orientation and training as to the use of the vacuum.

However, attendance at both the orientation and training was completely optional.

Individuals did not receive any money for attending either orientation or training.
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Claimant was paid by commission and was not paid based upon his time worked.

No taxes were withheld from claimant’s check and he received no other benefits from the

respondent.  

Claimant was responsible for establishing his own leads for selling the vacuum

cleaners.  Testimony by the parties indicated that leads were not provided by the

respondent, but that each independent dealer was responsible for developing his own

leads.  

The parties also testified that the dealers were not subject to any type of quota or

performance review. 

Although there was a suggested “script” in presenting a demonstration, the parties

all testified that the dealers were under no obligation to follow that script but were free to

develop their own presentation.

There was also evidence presented that on occasion the dealers would provide an

individual customer with a door prize in exchange for being allowed to give a demonstration

of the vacuum.  These prizes were paid for by each independent dealer, not Respondent

#1.  The parties also testified that in the event there was a city permit or fee required in

order to conduct door-to-door sales, the cost was paid for by each independent dealer, not

respondent #1.  

The parties also testified that an independent dealer was free to buy a vacuum from

Respondent #1 and sell it for whatever he wanted.

There was also evidence presented indicating that there was no geographic

restriction on the claimant or other independent dealers’ ability to sell the vacuums.  They

were free to go to any geographic area, whether it be Arkansas, Oklahoma, Missouri, or

Louisiana.

There was also evidence that Respondent #1 conducted a daily meeting at its office.

However, testimony by all the parties indicated that these meetings were not mandatory
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and there were no repercussions for any dealer who did not wish to attend.

Testimony was also presented indicating that there was no dress code required by

Respondent #1, the dealers were free to dress as they wished.  In addition, the parties

testified that no dealer had ever been terminated or threatened with termination.

In my opinion, the most important factor in this case is the total lack of control by

Respondent #1 over the claimant and other independent dealers in their performance of

their selling the vacuums.  As previously noted, Respondent #1 provided vans which could

be rented by team leaders at the cost of $50.00 per week.  If an individual such as the

claimant so chose, they could  decide to go out in the van in order to canvass a particular

neighborhood.  However, the parties also testified that each individual is free to use their

own personal vehicle if they so desire.  In fact, claimant testified that at one point he

obtained his own vehicle and did go out on his own in an effort to sell vacuums.  The

parties testified that none of the vans were identified as belonging to Respondent #1.  The

parties testified that it was a group decision as to what geographic area to go to and the

period of time to stay.  None of these decisions were made by Respondent #1 or

influenced by Respondent #1.  The cost of renting the van of $50.00 per week was paid

for by the team leader as was the cost of gas.

The parties also testified that there was no set time to work and claimant testified

that he could have worked one day a week if he so desired.  In fact, the parties testified

that the dealers were free to simply not “show up” for periods of time with no repercussions

when they returned.  Garrett testified that at one point in time he left for almost one month

before returning to work as an independent dealer with no repercussions.

Perhaps the best evidence of the lack of control exercises by Respondent #1 over

claimant is exemplified by the following testimony at claimant’s deposition:

Q. Did you think of yourself as having a job like you do at
McDonald’s or Wal-Mart?
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A. No.

Q. What did you understand, if any, was different?

A. I understood that I was free to work whenever I wanted
to, show up when I wanted to, go and work along side other
dealers if I wanted to, work by myself.  If I wanted to work any
amount of hours, I could.  The amount of time that I spent
knocking on doors and demonstrating was solely by my dis-
cretion.  (Emphasis added.)

In finding that claimant was an independent contractor, not an employee of

Respondent #1, I have relied upon the documentary evidence presented as well as the

testimony of claimant, Garnett, Hall, and Nassar.  Their testimony regarding the

relationship between the dealers and Respondent #1 was essentially the same.  I find their

testimony to be credible and entitled to great weight.  On the other hand, I note that the

parties also took the deposition of Susan Pemberton.  Some of Pemberton’s testimony

contradicts the testimony of the other witnesses with regard to these factors.  For instance.

Pemberton testified that it was Respondent #1 that determined which dealers rode in each

particular van.  However, Pemberton’s testimony was contradicted by the remaining

witnesses in this case.  In addition, Pemberton admitted that some of her testimony was

based upon assumptions and hearsay and not her own personal observations.  For

instance, Pemberton testified that Nassar would give the team leaders driving vans a

“sticky note” with the names of the individuals who were going out with them that day.  

Q. Is it possible that she just wrote the names on a sticky
note to document who was going out with who?

A. That could have been it.  I could have taken it completely
wrong.

Pemberton went on to admit that it was possible that team leaders and dealers

made their own decision about who was going out with who.  In short, I do not find the

testimony of Pemberton to be credible given the remaining evidence in this case.
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After review of the relevant factors to be considered in determining whether an

individual is an independent contractor or an employee, I find that at the time of his

accident claimant was an independent contractor, not an employee of Respondent #1.  In

my opinion, the most important factor in this particular case is the lack of control

Respondent #1 exercised over the claimant in the performance of selling vacuums.  The

evidence indicates that claimant was free to work as much as he wanted or as little as he

wanted.  Claimant was also free to go with other individuals in a van to canvass a particular

geographic area or claimant was free to go to an area of his own choosing.  Claimant was

not required to attend any orientation, training, or daily meetings.  In short, claimant was

entitled to sell the vacuum as he chose with his only limitation being his own discretion.

Given this evidence, I find that claimant was an independent contractor. Therefore,

claimant was not an employee for purposes of the Arkansas Workers’ Compensation Act.

Finally, in reaching this decision I note that cases from other jurisdictions have been

cited in support of whether claimant was an independent contractor or an employee.  I

have reviewed those decisions but have not relied upon them.  The Arkansas courts have

set forth the factors to be considered in determining this issue and I have reviewed the

evidence in light of those factors.  

ORDER

At the time of his accident on October 9, 2012, claimant was an independent 

contractor, not an employee of Respondent #1.

Respondent #1 ordered to pay the court reporter’s charges for preparing the hearing

transcript in the amount of $1,269.30.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


