
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G308964/G303518

CALVIN CUZZORT CLAIMANT
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ACCIDENT FUND GENERAL INS. CO.                  NO. 1 RESPONDENT
CARRIER G308964

CV’S FAMILY FOODS                               NO. 2 RESPONDENT
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OPINION FILED JUNE 11, 2104

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MICHAEL ELLIG, Attorney, Fort Smith,
Arkansas.

Respondents represented by GAIL GAINES, Attorney, Little Rock,
Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On March 13, 2014, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on January 22, 2014, and a pre-hearing order was filed on

January 30, 2014.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant’s correct compensation rates are $304 for

temporary total disability and $228 for permanent partial

disability as it relates to respondents no. 2 in claim number

G303518.

4. Respondent/carrier No. 1 came off risk on or about November

4, 2012, and Respondent/carrier No. 2 came on risk on or about

November 5, 2012.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant’s specific incident back injury of

July 9, 2012, was compensable.

2. Whether the claimant’s specific incident back injury of

April 27, 2013, was compensable.

3. Whether the claimant is entitled to medical related to both

alleged injury dates.

4. Whether the claimant is entitled to temporary total

disability for both alleged injuries.

5. Whether the claimant’s attorney is entitled to an

attorney’s fee for both alleged injuries.

6. The claimant’s weekly compensation rates for respondents

no. 1 in claim number G308964 are to be determined.

Claimant’s contentions are:

“The claimant contends that hi (sic) lower
back difficulties on and after April 27, 2013
are the result of a compensable injury on that
date, or a compensable injury on July 9, 2012,
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or both.  He further contends that either or
both of these injuries have a necessitated
continuing medical treatment, on and after
April 27, 2013, have resulted in some
temporary disability, and have or will result
in permanent disability, he seeks the
statutory attorneys fee for his attorney on
all controverted benefits awarded.”

Respondents No. 1’s contentions are:

“1. Claimant did not sustain a compensable
injury established by medical evidence
supported by objective findings on July 9,
2012 or at any other time while Respondent
Accident Fund was on the risk.

2. On July 9, 2012, claimant experienced a
recurrence of a pre-existing condition
unrelated to his employment at respondent
employer.

3. Alternatively, on July 9, 2012, claimant
experienced a temporary aggravation of a pre-
existing condition, after which he returned to
his baseline condition no later than August
28, 2012, when he began care by Dr. Brent
Weilert for rheumatoid arthritis.

4. Respondents C.V.’s Foodliner, Inc. and
Accident Fund owe no additional medical
benefits or weekly benefits.

5. Respondents ask leave to make additional
contentions after discovery has been
completed.”

Respondents No. 2's contentions are:

“Respondents will contend that claimant’s low
back complaints following a work related
incident on April 28, 2013 do not meet the
definition of a compensable injury; without
waiving other defenses, respondents contend
that there are no objective findings of a new
injury or aggravation of a pre-existing
condition.”

The claimant, in this matter, is a fifty-five-year-old male

who was employed by CV’s.  The claimant has alleged two different
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injury dates while working for the same respondent/employer, CV’s.

There are two claim numbers in this matter because the

respondent/employer changed insurance carriers on or about either

November 4, 2012, or November 5, 2012, as set out in stipulation

number 4 of the pre-hearing order dated January 30, 2014, and

marked as Commission’s Exhibit No. 1.  The claimant alleges an

injury to have occurred during each of the coverage period for each

of the respondent/carriers.

Workers’ Compensation claim number G308964 involves the

claimant, CV’s and the Accident Fund General Ins. Co.  The claimant

alleged that he sustained a compensable specific incident back

injury on July 9, 2012, in claim number G308964.

Workers’ Compensation claim number G303518 involves the

claimant, CV’s and Zenith Ins. Co.  The claimant alleges to have

sustained a compensable specific incident back injury on April 27,

2013, in claim number G303518.

The claimant worked as a meat cutter for CV’s during both of

his alleged injuries.  Following is a portion of the claimant’s

testimony on direct examination regarding his July 9, 2012, alleged

injury:

“Q. On July 9, 2012, which CV's were you
working for?

A. The one in Ozark on West Commercial Street.

Q. And how long had you worked at that store?

A. I joined CV's August 4 of 2010.

Q. Prior to July 9, 2012, were you
experiencing any symptoms or complaints with
your back?



5

A. Yes.  I had lower back pain.  Probably in
2004 is when I started having lower back pain.

Q. All right.  Did you seek medical treatment
for these complaints?

A. Yes.  I was -- I went and seen my family
doctor, which told me I had arthritic pain and
took a blood test saying I had arthritic pain.
And he referred me to Chattanooga Rheumatology
Clinic.  Went and seen Elizabeth Turner.  She
was a rheumatologist at Chattanooga
Rheumatology.  And she diagnosed me with
rheumatoid  arthritis.  She prescribed pain
medication, Methotrexate, Prednisone, and
muscle relaxers.

Q. How long did you keep -- or stay under the
treatment of this doctor?

A. Until 2008.

Q. In 2008, did you seek treatment for these
complaints from any other doctor?

A. No.

Q. All right.  Would you briefly describe to
the Judge what occurred on July 9, 2012.

A. I had been cutting meat all day.  I went in
and bent over to pick up a box of beef
approximately 80 to 100 pounds, bent over and
lifted it up and felt a sharp pain on my lower
left back and all the way down my leg, dropped
the box, told my market manager I need to get
– seek some medical help, I hurt my back.  He
sent me to –

Q. All right.  Let's slow down a minute.  What
symptoms were you experiencing now at the time
of this accident?

A. Sharp pain in my left lower back that
extended all the way down my left leg.

Q. How were these difficulties different from
the previous difficulties you had experienced
with your back?

A. Well, I didn't have the pain that went down
my leg.
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Q. And did your prior difficulties involve
both sides of your back?

A. Yes, more centered than it was to the left
side that is messed up now.

Q. And did you report this incident?

A. Yes.

Q. Who to?

A. Wade was the assistant manager on duty that
day.  Store manager wasn't in, so I reported
to Wade.

Q. Were you sent for medical treatment?

A. Yes.

Q. Where were you sent?

A. Mercy emergency room, Ozark.

Q. What did they do for you?

A. They prescribed me pain medication and
muscle relaxers and referred me to Dr.
Westbrook in Ozark.

Q. And did you see Dr. Westbrook?

A. Yes, I did.”

The medical records introduced by the claimant show that the

claimant was treated conservatively by both Dr. Westbrook and Dr.

Weilert after his July 9, 2012, injury date.  The claimant

testified that he was off work for some eight days; however, I find

no evidence of a medical provider removing the claimant from work

during that the time period around his July 9, 2012, injury date.

I do note a medical record dated August 14, 2012, from the VA

clinic.  That record, under the current complaint section states,

“Chronic LBP for 20 years, but for about three months LBP has
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gotten worse, he thinks at work he may have twisted his back at

work.  He says LBP is radiating down his L leg.”  Another medical

record dated August 28, 2012, from the Northwest Arkansas

Neuroscience Institute, which is the office of Dr. Weilert states,

“Calvin Cuzzort presents with complaints of gradual onset of

constant episodes of moderate bilateral lower back pain, described

as sharp, dull and aching, radiating to the bilateral buttock and

left thigh.  Episodes started about 15-20 years ago.”

At the hearing, the claimant also gave testimony regarding his

alleged April 27, 2013, injury which relates to claim number

G303518.  Following is the claimant’s testimony on direct

examination regarding that alleged injury:

“Q. Okay.  Would you describe for the Judge
the incident that occurred on April 27, 2013.

A. Yes.  It was Saturday, come near the end of
my shift.  I had one more box of pork to cut.
I went in the cooler, picked up an 80-pound
box of pork butts.  They were doing inventory
in the coolers.  They had the meat racks
strowed all over the coolers.  As I was
picking up the box and turned left, my left
foot got hung up under the meat racks that
hold the meat that we have already prepared.
As I stepped forward with my right foot, I
realized my left foot was caught.  Lost the
grip of my box.  And as I was bent over in a
contorted position and instead of letting the
box fall, I re-gripped it.  And, at that time,
I felt my back snap, pain went down from my
left side of my back to -- all the way down to
my toes.

Q. Was this pain different than the pain you
had experienced after -- or these symptoms
rather different than the symptoms you had
experienced after the July 9, 2012 incident?

A. No.  They were very much the same.
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Q. Were they the same or different in regard
to severity?

A. I believe it was more severe the second
time, because I was already injured.

Q. Did you report this incident and injury?

A. Yes.

Q. Who did you report it to?

A. I reported it to the store manager, Tommy
Coulter.

Q. Were you sent for medical treatment?

A. Yes.

Q. And where were you sent?

A. Mercy emergency room in Ozark.

Q. What did they do for you there?

A. They prescribed me pain medication,
Prednisone, muscle relaxers, and referred me
to Dr. Weilert.

Q. And did you see Dr. Weilert?

A. I seen him on May 5.

Q. And what did he do for you?

A. He wanted to give me an injection, but this
being -- I knew I hurt myself on the job.  I
refused to do it.  I said I needed to talk to
my employer before I could have anything done.
He prescribed pain medication.

Q. And did you go talk to your employer about
the injections?

A. No.  I took the paperwork from the doctor
to the store manager, Tommy Coulter, and he
told me that the insurance company will be
contacting me on what they wanted to do as far
as my treatment.

Q. Did they contact you?
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A. Yes, on April -- I mean, on May 16.

Q. And did they refer you to a doctor?

A. Yes.  Referred me to –

Q. Who was that?

A. Dr. Carrick of Ozark.

Q. What did Dr. Carrick do for you?

A. He scheduled me for physical therapy.  He
prescribed me pain medication, muscle
relaxers, and Prednisone.

Q. And how long did he treat you?

A. He treated me until June 19th of 2013.

Q. When did he -- or why did he stop treating
you on that date?

A. He stopped because the insurance company
denied my claim.”

After the claimant’s alleged April 27, 2013, injury in claim

number G303518 the claimant was again seen by Dr. Weilert.  The

history of present illness portion of that report states as

follows:

“Back pain (brief); the patient is being seen
for a routine clinic follow-up of back pain.
Symptoms; back pain and back stiffness.  The
pain is located in the low back bilaterally
and in the sacroiliac regions.  The pain
radiates into buttock.  The patient describes
the pain as dull and aching.  The pain is
intermittent.  He tripped with a load at work
and has aggravated his back.  He went to the
ER for treatment.  His pain is not in any
different areas than before, just more
severe.” 

At that time, Dr. Weilert ordered an MRI of the claimant’s lumbar

spine.  Following is the impression portion of that MRI performed

on May 22, 2103:
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“Some lower facet hypertrophy as described.
Broad based and mild left eccentric disc bulge
at 5-1 level.  Mild diffuse disc bulge at 4-5
and facet hypertrophy and ligamentum flavum
hypertrophy at 3-4 and 4-5 levels.”

Medical records indicate that the claimant continued to be

treated for his back injury.  That treatment was conservative in

nature and included physical therapy and injections.  The claimant

began to see Dr. Carrick on May 23, 2013, who continued

conservative treatment.  I note that Dr. Carrick indicated, “I

don’t see anything surgical at this point in time however can’t

rule out 100% that I think a course of physical therapy at this

point may be beneficial and I’ve asked him to contact his insurance

and I get them to call me tomorrow.”

Both respondents have introduced medical records that clearly

show the existence of a significant history of back difficulties

for the claimant.  The claimant, I do believe, was truthful in his

testimony regarding his previous back problems; however, I believe

medical records indicate they were more severe than the claimant

described to the Commission.  I note that even in a medical record

from after the claimant’s original July 9, 2012, injury, Dr.

Westbrook indicates in an August 14, 2012, medical report that the

claimant has had back pain for more than twenty-five years.

Respondents number 2 introduced a document found at

Respondents No. 2's Exhibit No. 1, Page 67, which is a letter

authored by Dr. Theodore Hronas who is a board certified

radiologist.  That letter is apparently written to someone employed

with Respondent No. 2.  Following is the body of that letter:
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“At your request, the following films and
reports were reviewed:
04/27/2013: ED note, Mercy Hospital Ozark
Emergency Department.
05/22/2013: MRI of the lumbar spine, Mercy
Hospital Fort Smith, AR.
05/30/2013: Clinic note, Carrick, Garreth, MD
06/06/2013: Progress note.  Carrick, Garreth,
MD

Review of the MRI of the lumbar spine
demonstrates chronic degenerative changes at
multiple levels.  Chronic endplate
degenerative changes are seen at L1/2 and
L5/S1.  In addition, there is chronic
degenerative facet arthropathy at L3/4, L4/5,
and L5/S1.  No significant central canal
stenosis is seen at any level.  The chronic
degenerative changes are resulting in
bilateral mild foraminal narrowing at L4/5 and
L5/S1.  Specifically, there is no evidence of
fracture, subluxation, or findings of any
acute injury.

The radiology report of the MRI of the lumbar
spine describes degenerative changes at the
lower lumbar levels, and I agree with the
results reported.  I would add to the existing
report the findings are chronic with no
evidence of an acute injury, and there is no
evidence of fracture, subluxation, or findings
of central canal stenosis or nerve root
impingement.

The ED report, described current medications
to include Cymbalta.  This drug is approved
for use with Major Depressive Disorder,
Generalized Anxiety Disorder, Diabetic
Peripheral Neuropathic Pain, Fibromyalgia, and
Chronic Musculoskeletal Pain.  Correlation
with prior medical history is recommended for
confirmation of the purpose of the use of this
medication, but it appears this patient was
being treated for chronic pain.

In summary, the MRI of the lumbar spine
demonstrates chronic degenerative changes with
no evidence of any cute injury.  These
degenerative changes involving the dis spaces
and facet joints typically take years to
develop.
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My findings herein are stated within a
reasonable degree of medical certainty.”

After review of the MRI, the claimant’s testimony, and the

other medical evidence that has been presented to the Commission,

I find that the claimant has suffered a compensable temporary

aggravation to a pre-existing back condition on both July 9, 2012,

and April 27, 2013.  It is clear from medical evidence that the

claimant has had long standing back difficulties.  I believe that

both incidents from July 9, 2012, and April 27, 2013, are merely

temporary aggravations of that long standing back problem.  This is

demonstrated through the MRIs that were submitted into evidence

regarding the claimant’s back, through medical documentation of his

long standing history, and the similarities in symptoms.

As to medical treatment related to claim number G308964 where

the claimant temporarily aggravated his pre-existing back injury on

July 9, 2012, I find that the claimant is entitled to reasonable

and necessary medical treatment for that compensable temporary

aggravation.  Respondents No. 1 shall pay for medical treatment

that is found in Claimant’s Exhibit No. 1 from July 9, 2012, until

April 27, 2013, as that treatment was reasonable and necessary

medical treatment for the claimant’s compensable temporary

aggravation of pre-existing back difficulties.  The claimant has

also asked for temporary total disability benefits associated with

the July 9, 2012, injury.  I find no evidence of a medical provider

removing the claimant from work from July 9, 2012, until April 27,

2013.  At least for that period of time, the claimant has failed to

prove he is entitled to temporary total disability benefits.
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In claim number G303518 in which the claimant has proven that

he suffered a compensable aggravation of a pre-existing condition

on April 27, 2013, the claimant has asked the Commission to

consider his entitlement to related medical treatment for his

compensable temporary aggravation.  I find that Respondents No. 2

shall be responsible for one half of the medical treatment provided

to the claimant after his compensable temporary aggravation of his

back condition on April 27, 2013.  The other half shall be paid by

Respondents No. 1 as I do not believe that the claimant’s temporary

aggravation from July 9, 2012, in claim number G308964 had resolved

itself at the time the claimant suffered the additional temporary

aggravation on April 27, 2013, in claim number G303518.  As such,

both respondents shall share equally in the burden of the costs

associated with the reasonable and necessary medical treatment for

the claimant’s compensable temporary aggravation of April 27, 2013.

The claimant has also asked the Commission to consider his

entitlement to temporary total disability in claim number G303518

which is associated with his compensable temporary aggravation that

occurred on April 27, 2013.  In this particular claim, the claimant

was removed from work by a medical provider, Dr. Carrick on June 6,

2013.  Dr. Carrick, in that medical note found at Claimant’s

Exhibit No. 1, Page 65, states, “...He has to stand a lot and that

lift and bend and turn and everything so I think the risk of the

continue with the physical therapy keep him off work for now.”  It

is clear that it was Dr. Carrick’s intension to remove the claimant

from work at that time due to his continued back difficulties.
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However, I do not believe that the claimant’s temporary aggravation

from claim number G308964 which occurred on July 9, 2012, had

resolved itself at that time; therefore, both respondents shall

equally share in the burden of temporary total disability benefits

in that Respondents No. 1 shall pay the first half of the

claimant’s temporary total disability payment and Respondents No.

2 shall pay the second half of that payment.  Both respondents

shall equally share in the costs associated with the attorney’s fee

in this matter as well.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on January 22, 2014, and contained in

a pre-hearing order filed January 30, 2014, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he suffered a compensable temporary aggravation of a pre-

existing back condition on July 9, 2012, in claim number G308964.

3. The claimant has proven by a preponderance of the evidence

that he suffered a compensable temporary aggravation of a pre-

existing back condition on April 27, 2013, in claim number G303518.
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4. The claimant has proven by a preponderance of the evidence

that he is entitled to medical treatment regarding his compensable

temporary aggravation which began on July 9, 2012.  Respondents No.

1 shall pay the reasonable and necessary medical costs associated

with that compensable temporary aggravation from July 9, 2012,

until April 26, 2013.

5. The claimant has proven by a preponderance of the evidence

that he is entitled to medical treatment related to his compensable

temporary aggravation of a pre-existing back condition which

occurred on April 27, 2013.  However, the burden of paying for that

treatment shall be split equally between both respondents as the

claimant’s compensable temporary aggravation of July 9, 2012, in

claim number G308964 had not resolved itself at the time of his

compensable temporary aggravation on April 27, 2013.

6. The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability benefits from

June 6, 2013, until a date yet to be determined.  However, both

respondents shall bear the burden of the costs associated with the

claimant’s temporary total disability benefits with Respondents No.

1 to pay the first half and Respondents No. 2 to pay the second

half at half the rates they have previously agreed to.

7. The claimant has proven by a preponderance of the evidence

that he is entitled to an attorney’s fee in this matter.  Both

respondents shall split the costs of the claimant’s attorney’s fee

in this matter.
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ORDER

Respondents No. 1 shall pay the reasonable and necessary

medical costs associated with that compensable temporary

aggravation from July 9, 2012, until April 26, 2013.

The burden of paying for medical treatment related to his

compensable temporary aggravation of a pre-existing back condition

which occurred on April 27, 2013, shall be split equally between

both respondents as the claimant’s compensable temporary

aggravation of July 9, 2012, in claim number G308964 had not

resolved itself at the time of his compensable temporary

aggravation on April 27, 2013.

Both respondents shall bear the burden of the costs associated

with the claimant’s temporary total disability benefits with

Respondents No. 1 to pay the first half and Respondents No. 2 to

pay the second half at half the rates they have previously agreed

to.

Both respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the benefits awarded herein,

with one forth of said attorney’s fee to be paid by Respondents No.

1 and one forth of said attorney’s fee to be paid by Respondents

No. 2 in addition to such benefits and one forth of said attorney’s

fee to be withheld by Respondents No. 1 and one forth of said

attorney’s fee to be withheld by Respondents No. 2 from such

benefits in accordance to Ark. Code Ann. §11-9-715.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.  
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


