
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
WCC NOS. G205370 & G301083

EDDIE COOK, EMPLOYEE CLAIMANT

WASTE MANAGEMENT, EMPLOYER RESPONDENT

INDEMNITY INS. CO. OF NORTH AMERICA, CARRIER/TPA RESPONDENT

OPINION FILED APRIL 9, 2014

Hearing before Administrative Law Judge O. Milton Fine II on January 9, 2014, in Little
Rock, Pulaski County, Arkansas.

Claimant represented by Ms. Laura Beth York, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 9, 2014, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on October 21, 2013.  A prehearing order entered on

October 23, 2013 pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on June 18, 2012, when

Claimant sustained a compensable injury to his lower back.
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3. Claimant was assigned a ten percent (10%) rating by Dr. Steven Cathey.

Respondents accepted this rating.

4. The employer/employee relationship existed on February 2, 2013, when

Claimant sustained a compensable contusion to his chest.

5. Claimant’s average weekly wage for both dates of injury entitle him to

compensation rates of $584.00/$438.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of an issue and the amendment of the fourth issue at the hearing, the

following were litigated:

1. Whether Claimant sustained a compensable injury to his lower back on

February 2, 2013.

2. Whether the treatment that Claimant underwent was authorized.

3. Whether Claimant is entitled to additional medical treatment.

4. Whether Claimant is entitled to temporary total disability benefits from

February 3, 2013 through November 6, 2013.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties read as follows:

Claimant:

1. Claimant contends that on June 19, 2012, he sustained an admittedly

compensable injury to his lumbar spine.
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2. Respondents accepted the injury as compensable and paid for medical

treatment.

3. Claimant underwent surgical repair and was released with a ten percent

(10%) impairment rating.

4. Dr. Steven Cathey released Claimant to return to work without restrictions on

January 21, 2013.  Claimant returned to work.  However, on February 2,

2013, he tripped on a wire, causing him to fall into a bulldozer and injure his

chest and low back.

5. Claimant was sent to Concentra, who referred him back to the neurosurgeon.

6. Respondents initially denied sending him to Dr. Cathey.  As such, Claimant

had an MRI done on his own.  After paying for some treatment, Respondents

finally agreed to send Claimant back to Dr. Cathey–who again released him

to return to work without restrictions.

7. Still in pain, Claimant sought treatment on his own from Dr. Wayne Bruffett,

who has currently recommended transforaminal injections at L4-5.

8. Claimant contends he is entitled to treatment as recommended by

Dr. Bruffett.

9. Claimant further contends that he is entitled to temporary total disability

benefits and a controverted attorney’s fee.

10. Dr. Bruffett indicated in the MRI that there is evidence of a recurrent disc

herniation but that the symptoms that Mr. Cook experiences are not on the

left side, but the right side, which occurred after the fall at work.  Prior to the

first injury, Mr. Cook had complained of left-sided pain and he had a history
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of surgery at L5-S1 on the left.  He continued to complain of some pain on

the left side.  After the fall on February 2, 2013, he has now complained of

pain on the right side, which Dr. Bruffett relates to his fall at work.  As such,

it appears that Mr. Cook has sustained a recurrence of his prior injury and/or

a new injury in the form of the right-sided L5-S1 herniation.

Respondents:

1. Respondents contend that all appropriate benefits have been and are being

paid with regard to both of the claims.

2. Claimant sought unauthorized medical treatment with regard to his lower

back.

3. Dr. Cathey has opined that additional treatment is not needed and that

Claimant can return to work without restriction.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a new compensable injury to his lower back on February 2, 2013.
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4. The evidence preponderates that Claimant’s herniation at L5-S1 that Drs.

Bruffett and Cathey found on the April 2013 MRI was a recurrence of his

June 18, 2012 injury, not an aggravation.

5. Because there is not an executed Form AR-N in evidence, it has not been

shown that Claimant was furnished with a copy of the change-of-physician

rules in accordance with Ark. Code Ann. § 11-9-514(c)(1)-(2) (Repl. 2012).

Thus, the issue of whether Claimant’s back treatment was unauthorized is

moot.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional medical treatment of his back by Dr. Wayne Bruffett.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from February 3, 2013 through February

25, 2013.

8. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl.

2012) on the temporary total disability benefits awarded herein.

CASE IN CHIEF

Summary of Evidence

The hearing witnesses were Claimant and Jermaine Thomas.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, a compilation of his medical records,

consisting of seven abstract/index pages and 72 numbered pages thereafter;

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of
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two index pages and 17 numbered pages thereafter; Respondents’ Exhibit 2, non-medical

records including a Waste Management Incident Report, witness statements of Claimant

and Thomas, and the Form AR-2 for the claim, consisting of one index page and four

numbered pages thereafter; and Respondents’ Exhibit 3, a DVD containing surveillance

footage of Claimant.

In addition, I have blue-back to the record the October 30, 2013 letter from

Claimant’s counsel to the Commission, consisting of one page.

Testimony

Claimant.  He testified on direct that he is 64 years old, obtained his graduate

equivalency degree, and attended one year of college.  On cross-examination, he stated

that he attended two years of a three-year program in computer science but did not finish.

When questioned by me, the following exchange took place:

Q. Just so–I don’t know how pertinent it is going to be, but let’s go ahead
and resolve it–do you have a college degree?

A. No, sir.

Q. Okay.

A. I went to college a year and a half, but I didn’t get a degree.

Q. Do you have a degree of any type?

A. No, sir.  No college degree.

Q. Not in computer science or anything else?

A. No, sir.  And computer science back then, it was different than today.

Q. But your testimony today is you do not have a degree?

A. No, sir.  Yes, that’s what I’m saying.
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He was honorably discharged from the military after serving two years.  In

recounting his work history, Claimant stated that he has been in the construction industry

for most of his life.  But this has been primarily in a supervisory capacity and involved

extensive travel but little physical labor.  For about 20 years, he was a field superintendent

for a Memphis engineering firm.  He has also worked for businesses that performed clean-

up work in the aftermath of hurricanes, and installed water systems.  In these jobs, he

supervised up to 1,150 others and was in charge of up to 200 pieces of equipment.  At one

point, he owned a heavy equipment business and was a trucking company dispatcher.

His testimony was that he went to work for Respondent Waste Management in

December 2011 because he was tired of traveling.  Claimant was employed there as a

heavy equipment operator.  The heaviest item that he had to lift in this position was

“[a]bout three gallons of water.”  Asked if the job itself was a heavy one, he responded:

Well, it’s heavy equipment, but you’re an operator, you’re sitting there in a
cab, loading trucks, unloading trucks, running the dozer, you push dirt and
stuff around, you don’t pick up anything.  I mean, there’s nothing heavy.  A
lady could do it without any problem.  You know, it wouldn’t hurt her.

With respect to the bouncing of the vehicles he used at the Waste Management landfill,

he stated that while the off-road trucks there were “rough,” the backhoes and bulldozers

were “not rough at all.”  He described his job as operating two joysticks and compared it

to working a video machine.

Claimant was injured on the job on June 18, 2012.  In describing the incident, he

related that he was on-site, waiting to clock in at 7:00 a.m. and passing the time by helping

a mechanic put oil into a truck, when he slipped on ice that had been dumped onto the
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concrete floor.  He stated that “[m]y leg went out from under me one direction and tail hit

my heel . . . .”  In describing his symptoms thereafter, Claimant stated:

My back, felt like through my lower back and hips, and of course, I’d never
been hurt before, I thought I was going to be okay.  So I got up and I walked
around and tried to get everything going.  And then I went on to work.  And
I walked on out there and went to work.  And it just got that ice pick stabbing
pain in my back until I’d get up and kind of step out on the tracks and walk
around a little bit, and then I’d go back in there and sit down, and it just finally
got to where it was just extremely hurting, and I knew I had done something
wrong.

He was able to do “[j]ust part” of his trackhoe operating duties the rest of that day.  But the

stabbing pains continued, and his left leg and foot started to “go to sleep.”  His description

of the pain was that it was located in his back and left hip.

Claimant sought treatment at Respondents’ expense.  This treatment, which they

provided, included an L5-S1 laminectomy and discectomy that Dr. Cathey performed in

November 2012.  His testimony was that this procedure improved his symptoms:  “My left

leg quit going to sleep, and I still had the twitch in my back, you know, when I would twist

or something, but my left leg didn’t go to sleep anymore.”  Later, he stated that he still had

numbness, but only in his left knee.  Ultimately, Cathey released him with a ten percent

(10%) impairment rating, which Respondents accepted and paid.  Initially, the doctor

released him to light duty.  Claimant stated that he was able to perform this duty, which

consisted of picking up trash.  At that time, he was still taking medication.  When Dr.

Cathey released him to full duty, he was still only allowed to pick up trash by Waste

Management; they initially would not let him return to driving heavy equipment.  Claimant

testified that he knew after the release that he could do his former job, which would allow

him to get up and move around anytime he wishes.
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On January 31, 2013, after he was assigned an impairment rating, Claimant

informed Dr. Cathey that Concentra had stated that he needed to send him to a pain clinic.

Although the records state otherwise, Claimant insisted that Cathey made the referral, and

that he was given an initial evaluation at the clinic at the University of Arkansas for Medical

Sciences (“UAMS”) and informed that they could help him.  On his return visit, however,

he was informed that the treatment had been denied and that Cathey had released him

and would not send him anywhere.

Ultimately, he was returned to his former equipment operating duties–“[j]ust a day

or two before [he] got hurt the second time.”  Asked what happened on February 2, 2013,

Claimant responded:

We were getting ready to go to work, it was early and dark, which it’s
February, it was dark, and Jermaine was kind of our lead man, and he was
carrying us down to the hill where the equipment was.  He wanted me to
operate a dozer.  So he let the other guy off at his dozer, and he walked over
there and got in his, and then he pulled over to the one I was going to
operate and let me out, and then drove off.  But it was dark.  Of course, you
don’t think about something like that.  But then I could see the outline of the
dozer, so I walked toward the dozer, and as I got to the blade, my foot hung,
and I fell just like a tree across a steel beam that runs from the dozer to the
blade.  And when I hit that steel beam, I flipped and landed flat on my back
on some rocks, piles of rocks about that big around, and they are all out
there.  We use those.

He continued:

[The rocks were] [p]robably about a foot, B stones, stuff like that.  But it was
frozen, everything was frozen.  And I landed on my chest; I couldn’t breathe;
it knocked the breath out of me; felt like I had broke something, because I’ve
had heart surgery, and I thought, oh, I’ve messed up something really bad,
because it hurt, and I handle pain pretty good, but I laid there, I was flipped
over, but I had my radio.  So I called for Jermaine, but Jermaine had gotten
out of the truck doing something with another piece of equipment, but I kept
on calling him, and finally, he answered, and he come over there where I
was at, because I couldn’t get up, I couldn’t move, I mean, it just felt like my
body was just dead.  I landed really hard.
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Claimant clarified that Thomas did not witness the alleged fall.  Asked what was injured,

Claimant responded:

Well, at that time, it was my chest.  My shoulder, I hit my shoulder, but it
didn’t bother me too bad, but my chest from my collar bone right there down
to my right leg, my right knee, I had landed across that, and when I flipped,
my leg was up under a piece of wire, and it just kind of twisted me . . . [y]eah,
my right leg.  But, at that time, all I could worry about was my chest, because
I couldn’t breathe, I couldn’t talk hardly, it was like somebody hit you in the
chest with a sledgehammer.

Thomas returned as summoned and helped him up; and per Claimant’s request, he also

helped him into the seat of a bulldozer because they are comfortable.  He declined

Thomas’ offer to call an ambulance, and instead asked for the opportunity to try and

operate the bulldozer.  Claimant stated that he did so for a couple of hours, but “was

hurting, of course, all in my hip and my back, and my chest was still, I still couldn’t hardly

breathe . . . .”  Thomas returned to check on him, and Claimant requested that he be

allowed to operate the bulldozer for a while longer.  While he felt comfortable in the seat

of the dozer, he stated that his chest was hurting bad.  Eventually, he had Thomas take

him back to the main building at the site.  Paperwork was prepared, and someone at the

company had Claimant go to Concentra that day.

At the clinic, Claimant stated that he presented with chest pain, difficulty breathing,

and right leg and hip pain.  X-rays were taken of his lower back.  Physical therapy was

prescribed, which did not help his lower back but relieved his chest discomfort.  When

Claimant returned to Concentra on February 5, 2013, he was complaining of pain in the

left side of his chest and in his lumbosacral area.  His testimony was that he told them the

pain was going down his right leg; but the record does not show this.  The note also

reflects that his back was sore, but that the pain and radicular symptoms were unchanged
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from the previous injury.  Claimant denied telling the clinic this and that he was at baseline

for his back pain, however.  Concentra released him to regular duty on February 26, 2013.

On May 2, 2013, Claimant went back to Cathey and complained of right leg radiation.

Asked about an examination that the doctor had that showed no sign of right-sided lumbar

radiculopathy, Claimant stated:  “He didn’t do any exam on me . . . [h]e made that up.”

Claimant did agree that Cathey at that point released him again with no restrictions.

Asked to describe the difference in his pain before and after the February 2013 fall,

Claimant stated:  “It was just a different side.  The pain, this last time, on my right side, the

pain is a lot worse.  I don’t know why.  But it’s like having a toothache in your lower back

and all, it’s just a throb.”

Claimant was again referred to Cathey.  Initially, Respondents denied this visit, and

he instead went to Dr. Jack Fendley, his family physician.  Fendley ordered an MRI.

Eventually, Respondents relented, and Claimant went back to Cathey along with Dr.

Wayne Bruffett.  Claimant took Dr. Cathey the MRI, but the disk holding it would not open;

so another was sent to him.  He added that Cathey did nothing for him.  When Claimant

went to Bruffett, he recommended injections–which helped for about two months.  Claimant

used his own health insurance for this treatment.  He testified that when the pain returned,

it was “maybe a little worse” than before. 

Because of his condition, Claimant has trouble walking significant distances, and

can no longer mow his lawn or clean the floors of his home.  Although he testified in his

deposition that he has not used a leaf blower since the February 2013 incident, he has

used a seven-pound model to blow out his carport; but he has not used his 30-pound

backpack model.  He has difficulty walking down steps; and while at times he can bend
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over and pick up things, at other times such an action will cause him to be “cripple[d] for

a week.”  The pain he experiences goes through his back and right hip and the back of his

right leg and through the knee.  His left leg does not bother him very much; “[i]t’s pretty

good.”  The extended sitting that Claimant did in the hearing caused his back to feel

“terrible.”  He has to take narcotics at night to address his pain.

It is Claimant’s desire to undergo additional injections by Dr. Bruffett and his belief

that if he did so, he could return to his heavy equipment operator position at Waste

Management.  However, Waste Management has not extended an offer for him to return

in that capacity.  Upon his release by Cathey in May 2013, Claimant went to the job site;

but Carl, the superintendent, would not let him go to work because he first had to pass a

physical test.  Claimant described the test, which he did not pass, as follows:

I had to climb a ladder with a bucket, it was 60 pounds in it, had to climb a
ladder holding that bucket with one hand, climbing the ladder with the other
hand, and I couldn’t do that.  I could get up one step, but I couldn’t, my leg
wouldn’t support me and that 60 pounds.  So then they had me to put it on
the floor and pick it up off the floor and walk 25 feet and set it up on a 48-
inch shelf; get it back down; carry it back over there and set it back down.
And I got it up, and I walked over there, but I had problems getting it up on
the shelf, had to use my leg because–my leg is weak, my right leg, okay, so
I was trying to use the rest of my body to get it up there, and I was told just
to forget it, I couldn’t do that.  They were afraid I would hurt myself, I’m sure.

After this occurred, no light duty was offered to him.  And he was not allowed to return to

operating bulldozers or trackhoes.

His testimony was that in a telephone conversation with Thomas, Thomas told him

that “he needed help real bad, that they were short-handed.”  Claimant responded to

Thomas that he would like to come back, but Waste Management would not let him.  He

has not worked for money since February 2013.
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Claimant has not viewed the surveillance footage that is in evidence.  He admitted

that the statement and the incident report that he signed on February 2, 2013 make no

mention of his lower back.  His explanation for this omission was the following:  “But like

I told you earlier, at that time, I had just fallen, I couldn’t breathe, my chest was killing me,

my lower back was not–was not that bad.”

Jermaine Thomas.  Called by Respondents, Thomas testified that he is a Lead

Operator at Waste Management, and has been employed there since 2005.  Asked to

describe his duties, he related:  “I pretty much just manage like eight people, make sure

they do their daily duties operating their equipment; I operate myself, also; just make sure

everything is running properly.”  Thomas confirmed that Carl Simmons is over him and that

he is his supervisor.  He was not privy to any conversation between Simmons and

Claimant.  In relating the events of February 2, 2013, Thomas stated:

I think it was me, Eddie, and another guy who was opening up for the
morning.  So it was probably, like, we open at six o’clock in the morning, so
we probably got down there around 6:30 or so.  So it was a little dark, but it
is not completely dark because it’s starting to light up a little bit.  I dropped
Eddie off at the dozer to check it out and get ready to get to work, and took
another guy down, and I went all the way down the road.  He was on my right
side, and I drove all the way down the road, and I was talking to one of the
truck drivers.  And when I was talking to him, I heard Eddie on the radio, and
he called me.  And I came back there, and I seen him laying on the ground.
And I was like–I jumped out of the truck and went, “Oh, man, are you okay?
Everything all right?”  And he was, like, “Man, I tripped over that wire and I
fell and hit my chest on the rail.”  So I was, like, “Okay, man, you need to call
an ambulance.  I’m going to call an ambulance to come here.”  He was like,
“No, I’m okay, just help me up.”  So he sat up.  You know, he said he had to
catch his breath, so he sat up and caught his breath.  I said, “Now, are you
sure you’re okay?”  He was, like, “Yeah, I’m okay, I just need to catch my
breath.”  I’m like, “Are you sure you don’t need to call an ambulance?”  He’s
like, “No, I’m okay, I just need to catch my breath.”  So he said, “Just help me
up.”  So I helped him up and he stood up.  You know, I put my arm under his
shoulder–my arm under his arm, or whatever, just to help him up, and he
stood on up.  And he said, “Man, I tripped over that wire.”  And I was like,
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“Okay.  Are you sure you’re okay?”  He was, like, “I just need to sit down.”
So he got on the bulldozer and sat down.

He periodically checked on Claimant, who continued to operate a bulldozer.

According to Thomas, he told Damon Stanford, the operations manager, about the

incident; and it was Stanford’s idea to send Claimant to Concentra.  Stanford had Thomas

retrieve Claimant from the bulldozer, come to the office, and fill out the incident reports.

Thomas identified the statement in Respondents’ Exhibit 2 as being the one he prepared.

He testified that the statement was accurate, and that Claimant at no time on February 2,

2013 told him that he had hurt his back.  The testimony of Thomas was that he later had

a telephone conversation with Claimant in which he stated that they were short-handed at

work.  But he stated that he was only checking on Claimant and that he was not in a

position to offer him back his job.  On cross-examination and re-direct, the following

exchange took place:

Q. You heard [Claimant’s] testimony here today?

A. Uh-huh.

Q. Is that a “yes?”

A. Yes.  Sorry.

Q. Do you have any reason to doubt anything that he testified to today?

A. Yes.  About falling on the rocks.

Q. That’s the only thing that you say you disagree–

A. That I can just think of, yeah, falling on a big rock, because I know the
road, we have a road that was built, there’s rocks on the side of the
road, but the dozer was off to the side of the road, on the flat ground,
dirt, pretty much, so there wouldn’t have been a rock over there.

Q. Okay.  But you didn’t actually see him fall?
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A. No, I didn’t see him fall, no.

. . . [Cross-examination:]

Q. No, you didn’t see him fall; you saw the area where he supposedly
fell?

A. Yes, I saw the area.

Q. And you are saying that there were no big rocks, as he testified?

A. No, there wasn’t any big rocks there.

Q. Did he ever tell you about any direct blow to his back on the rocks?

A. This is my first time to hear that.

Claimant.  Testifying on rebuttal, Claimant insisted that there were large rocks

around the bulldozer:

You could go out there right now and there’s rocks laying everywhere.  They
don’t keep them rocks piled up in a pile, they are all over the place.  And I
didn’t say there was a big pile of rocks there; I just said there was rocks, big
rocks, there.  And we used them to support the dozer all the time.  So
anytime there is a soft spot, there would be rocks there . . . [t]hat means
keep it from going down, because the ground is so soft until we have to put
those rocks in and walk them down with a dozer and all to make a road or
keep any of the equipment from going down.  And we don’t hand pick these
rocks, we don’t pick them up and place them, they are scattered.  I don’t
think Jermaine has ever picked up a rock and placed it.  We use the
trackhoe or the dozer to move them around.  And anybody that knows
anything about equipment knows that it is not a clean job, I mean you are
going to have rocks running out the end of your blade, or this and that.  You
know, you can’t–it’s not perfect, nothing’s perfect up there.

On cross-examination, the following exchange took place:

Q. Is it your testimony that your back came into direct contact with these
rocks, it would have been a direct blow to your back?

A. Yes.  They was on the ground.



Cook - G205370 & G301083 16

Medical Records

The medical records of Claimant that are contained in Claimant’s Exhibit 1 and

Respondents’ Exhibit 1 reflect that he presented to Concentra on June 25, 2012 and was

diagnosed as having a thigh/hip strain.  He was given restrictions of no prolonged standing

and/or walking longer than 10 minutes, and unable to operate heavy equipment.  The

standing/walking restrictions were continued on June 29, 2012.  He underwent an MRI of

the lumbar spine on June 27, 2012 that showed degenerative disc disease at L5-S1 with

a superimposed, broad-based left paracentral disc protrusion, causing mild narrowing of

the left lateral recess and mild mass effect on the proximal left S1 nerve root, along with

bilateral mild to moderate foraminal narrowing; and slight degenerative anterolisthesis at

L4-5, with early facet arthropathy, resulting in mild central canal stenosis and bilateral mild

foraminal narrowing.  On July 23, 2012, Dr. Cathey wrote Dr. Marcia Hixson a letter that

reads in pertinent part:

I enjoyed meeting Eddie and his wife.  As you recall, he presents with
approximately one month of increasing severe low back pain with radiation
to his left hip and leg.  The problem began after an occupational injury
sustained on June 18, 2012 (ironically, the patient’s birthday), when he
slipped and fell on an icy floor.  He has been on “light duty” since.  His pain
is poorly controlled with Tramadol and Flexeril.  He denies any previous
history of low back pain or injury.

His neurological examination is classic for an S1 radiculopathy on the left.
The ankle reflex is absent and there is decreased sensation along the S1
dermatome.  Straight leg raising is positive at 45 degrees.

A recent MRI scan of his lower back reports a disc herniation at L5-S1 on the
left.  This certainly fits with his clinical presentation.

Marcia, since the patient’s current symptoms have intensified despite a
month of conservative treatment, I believe Mr. Cook to be a good candidate
for an L5-S1 laminectomy and discectomy on the left.
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On November 21, 2012, Dr. Cathey performed an L5-S1 laminectomy and

discectomy on the left.  The pre and post-operative diagnoses were “[h]erniated nucleus

pulposus L5-S1 on the left S1 radiculopathy.”  When Claimant returned to Cathey on

January 7, 2013, he had no improvement and was still complaining of chronic lower back

pain with numbness along the S1 nerve distribution.  The doctor wrote that he had nothing

further to offer him and released him with an impairment rating of ten percent (10%) to the

body as a whole.  He released him to return to work with no restrictions as of January 21,

2013.  Claimant reported to Dr. Cathey on January 31, 2013 that he had returned to work

10 days before, but was only able to work a few days.  The record states:  “He says this

morning that his lower back is ‘killing him.’  Happily, he is no longer experiencing the

intense, left-sided sciatica he noted prior to the excision of a disc herniation at L5-S1 on

the left a few weeks ago.”  The doctor noted that “[h]is neurological examination continues

to reflect an old S1 radiculopathy on the left.”  He again wrote that he had nothing else to

offer Claimant, and that he “really do[es] not believe the patient should be placed on long-

term narcotic analgesics at this point.”  Cathey referred him to the DBC Spine Program at

UAMS, and added that he “still ha[s] no problem releasing the patient to return to work

without restrictions.”  He was released to return to work with no restrictions as of February

1, 2013.

On February 2, 2013, Claimant presented to Concentra after tripping on a wire at

work and falling onto a bulldozer.  The history portion of the record reads:

Pt states L chest wall took most of the brunt on the fall.  He complained of
chest wall pain that increased with sneezing/deep breathing and with
palpation.  Pt also states that his low back is hurting.  No direct blow to back.
He states that he rolled off onto his back.
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He was assessed as having a chest wall contusion and a thoracic and lumbar strain.

Claimant was returned to work on February 2, 2013 with the following restrictions:

! No lifting over 10 pounds
! No prolonged standing and/or walking longer than 15 min./hr.
! No bending greater than two times per hour
! No pushing and/or pulling over 10 pounds of force
! No reaching above shoulders
! No squatting and/or kneeling

Returning to Concentra on February 5, 2013, Claimant represented that he was no better

and described his pain as being located in the bilateral lumbosacral region and in the left

chest.  He was not working because he represented that no light duty work was available.

His restrictions were modified to read:

! No lifting over 10 pounds
! No reaching above shoulders
! No pushing and/or pulling over 10 pounds of force
! No bending more than five times per hour

Claimant was sent to physical therapy.  The history portion of his February 12, 2013 return

visit to Concentra reads in pertinent part:

Patient states that he is approximately 50% better.  Pt has started PT–has
had 2 sessions.  States he is still having pain with breathing.  Low back is
sore, but pain and radicular symptoms are unchanged and from previous
injury.  He is at baseline for his back pain.

On February 26, 2013, he was released to return to regular duty.  However, in an undated

report, he was returned to duty on March 5, 2013 with the following restrictions:

! No lifting over ten pounds
! Should be sitting 75 percent of the time

When Claimant presented to Dr. Kelly Johnson at Concentra on March 5, 2013, he

represented that he “has been working their regular duty.”  That same day, he told the

physical therapist that he had “increased pain today with prolonged sitting at work
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yesterday.”  He also reported to Johnson that therapy did not help and that his pain is

located in the left lumbosacral region, radiating into the left leg.  She noted no lumbar

spasm, and recommended that Claimant be allowed to see Dr. Cathey “at the earliest

convenient time.”

On April 5, 2013, Claimant presented to Dr. Fendley and told him that he was having

pain in the lower lumbar spine that was radiating to the right buttock; and that the current

episode of pain started two months before when he had “a fall walking and tripped, hit bars

on the ground . . . and bruised left chest and back worse after that.”  Fendley assessed

Claimant as having, inter alia, right lumbar region pain, and referred him to Dr. Cathey.

On April 18, 2013, Claimant again underwent a lumbar MRI.  It was read by Dr.

Adam Olmsted as follows:

L4-5 shows slight anterolisthesis, broad disc bulge, facet arthropathy and
ligamentum flavum thickening with mild to moderate central can and recess
narrowing and foraminal stenosis.

L5-S1 has undergone left laminectomy.  A left paracentral soft disc
protrusion with annular tear is present and granulation tissue is within the left
lateral recess.  Mass effect upon the left S1 nerve root is noted with posterior
displacement.  Moderate foraminal stenosis is noted.

No spondylosis.  No soft tissue mass.

CONCLUSION:
1. Left laminectomy at L5-S1.  A combination of left paracentral

soft disc protrusion and enhancing granulation tissue exerts
mass effect upon the left S1 nerve root displacing it posteriorly.

2. Mild to moderate severity spondylostenosis at L4-5.  No soft
disc component.

On May 2, 2013, Dr. Cathey wrote Dr. Fendley:

Thanks for sending Eddie back for follow-up.  As you recall, he was operated
[on] for a disc herniation at L5-S1 on the left back in November of last year.
Unfortunately, the patient did not note much improvement.  He was released
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to return to work back in January of this year but fell on February 2, 2013,
and since then has had increased pain in his lower back with radiation, this
time, to his right leg.  He has not worked since.

His neurological examination continues to reflect an old S1 radiculopathy on
the left (the asymptomatic side).  There is, however, no sign of right-sided
lumbar radiculopathy.  Straight leg raising aggravates his lower back pain
bilaterally at 90 degrees.  A recent MRI scan of his lower back reflects some
epidural fibrosis at L5-S1 on the left without any significant recurrent disc
herniation, spinal stenosis, etc.

Jack, unfortunately, the patient is not a candidate for additional spinal
surgery or other neurosurgical intervention.  I am once again releasing him
to return to work without restrictions.

On May 22, 2013, Claimant presented to Dr. Bruffett and informed him that after his

surgery (incorrectly stated to have occurred in February 2013), he “had a fall, and he is

having severe pain in the right side of his back and hip and somewhat down his leg.”  X-

rays of his lumbar spine were read by Bruffett to show “a subtle degenerative

spondylolisthesis at L4-5” and “multilevel degenerative changes.”  However, the doctor was

unable to view the MRI.  Regardless, he assessed Claimant as having (1) spondylosis with

stenosis, lumbar spine; (2) degenerative disc disease; and (3) post-laminectomy syndrome,

and recommended that he undergo a transforaminal injection at L4-5 on the left.

In a follow-up visit to Dr. Bruffett, Claimant related that Respondents would not let

him undergo the injection until the doctor viewed the MRI.  However, yet again, Bruffett was

unable to view the results.  He wrote:

Nonetheless, I got some more history today from Mr. Cook.  My prior note
indicates that he had surgery by Dr. Cathey for left leg pain, and then he was
able to go back to work.  Then he had a fall.

After I got more information today, it seems to me that his initial problem was
work-related, and Dr. Cathey operated on him, and he got a 10% impairment
rating and went back to work and was doing fine.
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Then he had a fall at work, and that resulted in his pain now in his right hip
and right leg.  This was a second work-related injury.  Apparently, however,
according to him, workers’ compensation felt like this was related, I guess,
to his original surgery.  Mr. Cook feels like this is a new injury, and, based on
his history and the fact that he is hurting down his right leg, I would agree
with him.

On, June 26, 2013, Dr. Bruffett again saw Claimant and wrote:

I reviewed the actual MRI films on Mr. Cook.  He has a history of prior
surgery at L5-S1 on the left.  This was done by Steve Cathey, I believe.  It
looks like on this MRI there is evidence of recurrent disc herniation.  But Mr.
Cook is not symptomatic on the left side.  He is symptomatic on the right
side.  This occurred after a fall at work.

He has stenosis at L4-5 and a facet cyst on the right side.  He has lateral
recess stenosis.  I believe he is symptomatic from this now.  Based on his
history, I think this developed after his work injury.

. . .

I would say with a reasonable degree of medical certainty that Mr. Cook’s
pain in his right side is related to his injury at work, and I suspect that it is
manifest in the lateral recess stenosis noted on his MRI at L4-5 on the right.

Bruffett again recommended a transforaminal injection at L4-5 on the right.  This procedure

took place on September 4, 2013.

On October 23, 2013, Claimant told Dr. Bruffett that “he has not felt this good in

months.”  The doctor wrote:

I reviewed Mr. Cook’s history again.  This is a little complicated, in that he
had a work injury and had surgery by Dr. Cathey.  He has an impairment
rating and so forth, and then he had another fall at work.  He talked to me
about this today.  He was entering his work area, and it was very early in the
morning.  It was pitch black.  There was a wire coming up out of the ground,
and he hooked his leg on the wire and fell down.  This resulted in pain in his
right leg.  This was a separate, new incident, by his description, and I
certainly believe him.

The injection has certainly helped him.  I have told him I would not
recommend much more.  If his workers’ compensation will ultimately support
him, he probably has some degree of an impairment rating due for this
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1Thomas testified that Claimant’s middle name is “Jerry” and he is called by that
name at times.

second injury and stenosis.  The fact that it was relieved by this injection, in
my opinion, shows that it certainly was symptomatic, and he is doing better
now.

Dr. Bruffett on November 6, 2013, responded to an inquiry from Claimant’s attorney

concerning whether he had work restrictions from May 22, 2013 to the date of the

correspondence:  “As tolerated.  I really don’t have ‘restrictions’ to place upon him.  I’m

sure he has “limitations.”  If these need to be detailed we could get an FCE.”

Dr. Cathey on November 12, 2013 wrote a letter to Respondents’ counsel, stating:

I am responding to your inquiry of November 11, 2013, regarding my patient,
Eddie Cook.  I reviewed the medical records you provided.

Ms. Wood, while Dr. Bruffett’s treatment seems reasonable for Mr. Cook’s
degenerative lumbar disc disease/spondylolisthesis at L4-L5, I do not believe
it is any way related to the occupational injury of June 18, 2012.  Indeed, as
I had previously opined the patient reached maximal medical improvement
on January 7, 2013, with regards to the occupational injury in question, as
well as the subsequent lumbar disc surgery of November 21, 2012.

Non-medical records

Respondents’ Exhibit 2.  This exhibit contains a typewritten incident report signed

by Claimant and dated February 2, 2013.  It reads:

[A]bout 6:30am walking to dozer in the dark a loop of wire hung my foot and
caused me to fall on blade arm of the dozer.  I hit my chest on the blade arm
[and] knocked the breath out of me pain in the chest [sic].  Jerm[a]ine ask[ed]
Jerry1 [Claimant] if he needed to go [to] the Doctor Jerry did not go.  Jerry
told [J]erm[a]ine that he wanted to wate [sic] and see if I was ok.  Jerry
[Claimant] was on the ground and called [J]erm[a]ine for help.

Claimant’s handwritten statement dated February 2, 2013 reads:

About 6:30 AM walk to Dozer in the Dark a loop of wire Hung my foot and
caused me to fall on Blade arm Hit my chest on Arms of Blade [sic].
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Knocked the Breath out of me–pain in chest.  Did not go to Dr.–Super asked
if I wanted to go to.  But I told Him to wate [sic] and see If I was ok.  Called
from [Radio] to get Help–At 10:45 pain in chest worse–I ask to go to
Dr.–Damon Stanford.

An undated handwritten statement by Thomas reads:

On Feb. 2, 2013 [illegible] am Jerry (Eddie) called me over to the dozer he
was operating.  I came over to find Jerry (Eddie) laying on his back.  I ran
over to check on him.  I asked him was he OK and do I need to call an
ambulance.  He stated no, Just help me up.  I asked him again was he sure
he was ok.  He said yeah and started to get up.  I helped him up and he
stood up and told me he was walking and tripped over a piece of wire and fell
against the arm of the dozer where he hit his chest.  I asked him again did
he need to go and get treated, he declined.  He got on the dozer and said he
needed to catch his breath.  I asked him was he ok to work and he told me
he was fine but I’ll find out tomorrow once I wake up.  He said that’s when
he’ll know for sure.  About 2 hours later I checked on Jerry again asking how
he was feeling and he said It hurts to breath[e].  I asked was he going to be
ok and he said yes[.]

Respondents’ Exhibit 3.  This is a DVD that contains 32 minutes, 13 seconds of

footage.  At 12:38:25 p.m. on March 6, 2013, Claimant is viewed letting an appliance

repairman into his home.  At 3:02:09 p.m. that day, he is seen entering his garage and

dropping papers into a trash can.  He is then viewed bending at the waist to pick up his

newspaper from the driveway.  Claimant then ascends the stairs to his front doorstep and

uses the newspaper to sweep leaves off the doorstep.  In doing this, he remains bent at

the waist.  At 3:03:51 p.m. that same day, he enters the driver’s side of a vehicle and,

accompanied by a female, backs out of his driveway and drives off.  At 3:20:41, Claimant

is viewed exiting the vehicle and entering a Kroger, accompanied by the female.  At

4:00:42, they leave the store.  He is shown pushing the shopping cart, which contains, inter

alia, numerous two-liter bottles of soft drinks.  Claimant is viewed bending slightly at the

waist to retrieve, with only his right hand, one plastic bag of items from the lower basket
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of the cart–which he hands to his companion.  They then re-enter the vehicle and depart.

At 4:16:04 p.m., he again exits the vehicle, which is now back in his garage, and carries

five of the soft drink bottles–two with his right hand and three cradled in his left arm–into

the house.  After returning to the vehicle, Claimant then carries more drinks into the house.

Thereafter, the footage on the DVD shifts to what appears to have been filmed with

a small handheld device.  Whoever took the footage at times allows a smart phone camera

to be viewed to show the time and date.  The phone is shown at the beginning as bearing

the date of Wednesday, March 6, at 3:30 p.m., but no year is shown.  However, I can take

judicial notice that March 6, 2013 fell on a Wednesday.  See Buxton v. City of Nashville,

132 Ark. 511, 201 S.W. 512 (1918).  While the date stamp on the footage indicates that

it was taken on January 20, 2007, it is clear that this is in error–e.g., Claimant is wearing

the same clothing as in the earlier footage.  Claimant is viewed shopping in a grocery store

and pushing a shopping cart.

Next, the DVD depicts footage taken on March 7, 2013.  At 12:10:26 p.m., Claimant

is seen rolling an apparently empty trash can from curbside into his garage.  He does this

one-handed; but again, the receptacle is apparently empty.  At 12:10:35 p.m., he is viewed

taking an electric leaf blower from a shelf in the garage, plugging it in, and using it to clean

the garage, his driveway, and his front yard.  While doing so, Claimant stoops on three

occasions, and raises the blower to head height at one time.  He also raises his arms

above his head to return the blower and cord to the shelf where they are stored.  At

2:15:45 p.m., Claimant is depicted pulling down the attic ladder/door from the garage

ceiling, and another individual ascends the steps.  Claimant waits at the bottom of the

ladder, looking upward.  At 2:17:16 p.m., Claimant takes one step up the ladder, reaches
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up, and takes a piece of luggage, one-handed, from the other person.  He then dusts off

the luggage.  At 2:18:25 p.m., he repeats this process with another piece of luggage.

Shortly thereafter, at 2:18:43 p.m., the individual in the attic hands him a lawn folding chair.

Claimant takes the chair, one-handed, and sets it on the garage floor.  He does this with

two more lawn chairs.  At 2:19:29 p.m., Claimant is handed another object, which he hands

back to the person in the attic.  While this was occurring, Claimant was standing on the first

rung of the ladder.  At 2:22:12 p.m., Claimant reaches up to take a styrofoam cooler from

the individual.  Claimant at 2:22:30 p.m. returns the attic ladder/door to the ceiling–an

action that required him to raise both arms above his head.

Discussion

A. Whether Claimant sustained a compensable injury to his back.

Introduction.  Claimant has contended that after his fall at work on February 2, 2013,

he has had pain on the right side, which Dr. Bruffett has related to that fall.  He has argued

that regardless of whether this was a new injury to his back, or the recurrence of his

admittedly compensable June 18, 2012 injury, Respondents should be responsible for it.

In turn, Respondents dispute that Claimant sustained a compensable back injury on

February 2, 2013.

Standards.  In order to prove the occurrence of an injury caused by a specific

incident or incidents identifiable by time and place of occurrence, a claimant must show

that:  (1) an injury occurred that arose out of and in the course of his or her employment;

(2) the injury caused internal or external harm to the body that required medical services

or resulted in disability or death; (3) the injury is established by medical evidence supported

by objective findings, which are those findings which cannot come under the voluntary
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control of the patient; and (4) the injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).  If a claimant fails to establish by a preponderance of the evidence

any of the above elements, compensation must be denied.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d

415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

With respect to aggravation, an employer under the Arkansas Workers’

Compensation Act takes an employee as the employer finds him.  Employment

circumstances that aggravate pre-existing conditions are compensable.  Nashville

Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does

not disqualify a claim if the employment aggravated, accelerated, or combined with the

infirmity to produce the disability for which compensation is sought.  St. Vincent Med. Ctr.

v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation, being an new injury

with an independent cause, must meet the requirements for a compensable injury.”

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes the prerequisite that

the alleged injury be shown by medical evidence supported by objective findings.  See

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

To determine whether a subsequent episode is an aggravation or a recurrence has

taken place, the test is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.  Georgia-

Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998)(citing Bearden Lumber



Cook - G205370 & G301083 27

Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983)).  If a causal connection between the

primary and subsequent disability exists, there is no independent intervening cause unless

the subsequent disability is triggered by activity on the part of the claimant that is

unreasonable under the circumstances.  Guidry v. J&R Eads Const. Co., 11 Ark. App. 219,

669 S.W.2d 483 (1984).  Because an aggravation is a new injury with an independent

cause, it must meet the requirements for a compensable injury.  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Discussion.  After the alleged February 2, 2013 fall, on April 18, 2013, Claimant

underwent an MRI of his lumbar spine.  As stated above, Dr. Olmsted read it to show “[a]

left paracentral soft disc protrusion with annular tear” at L5-S1, while Dr. Fendley

mentioned no findings at that level.  Dr. Bruffett found “evidence of recurrent disc

herniation” at that level, but Dr. Cathey stated that the MRI findings were “without

significant recurrent disc herniation.”  I note that Olmsted was the only provider to mention

the presence of an annular tear, and that he does not even include it in the conclusion

portion of his MRI report.  The Commission is authorized to accept or reject a medical
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opinion and is authorized to determine its medical soundness and probative value.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  I do not credit this

portion of Olmsted’s report.  As for herniation at L5-S1, I credit Bruffett’s finding that such

was present in recurrent form.  In so doing, I note that while Cathey opined that there was

no “significant recurrent disc herniation,” he did not state that there was no herniation at

all.  As for Claimant’s L4-5 level, the evidence reflects that the findings are strictly of a

degenerative nature.  The evidence likewise preponderates that the herniation required

medical services.

As for the remaining two elements of compensability–whether the injury arose out

of and in the course of his employment and was due to a specific incident identifiable by

time and place of occurrence–I find that Claimant has not established these.  His testimony

was that early on the morning of February 2, 2013, he had been dropped off by Thomas

at the site of his bulldozer and was headed to it when he tripped on some wire and fell.  As

a result of the fall, his chest struck the beam of the bulldozer.  Thereafter, Claimant landed

on the ground.  It was the position that Thomas found him in when he returned to the site

after being summoned on the radio by Claimant.  In his testimony, Claimant stated:  “I

flipped and landed flat on my back on some rocks, piles of rocks about that big around,

and they are all out there.”  (Emphasis added)  He added that these rocks measured

around one foot.  However, after Thomas (who was present in the hearing room when

Claimant gave his testimony) testified that this was the first that he had heard about the

rocks, and that there were none in the area that Claimant fell, Claimant stated on rebuttal:

“You could go out there right now and there’s rocks laying everywhere.  They don’t keep

them rocks piled up in a pile, they are all over the place.  And I didn’t say there was a
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big pile of rocks there; I just said there was rocks, big rocks, there.”  (Emphasis added)

This is a significant discrepancy in Claimant’s testimony–stating at first that he landed on

a pile of rocks, and then later denying that such a pile existed.  What adds to this is the fact

that his medical records in evidence are silent concerning his striking any rocks when he

fell.  Claimant did not mention his back at all in his statement shortly after the incident, and

he explained at the hearing that this omission was due to his being preoccupied with his

chest injury.  Thomas stated that Claimant never mentioned hurting his back–and I credit

this.  Claimant’s explanation does not account for his statement to Concentra that same

date that he suffered no direct blow to his back and that he simply “rolled off onto his back.”

The above statement at Concentra, moreover, conflicts with the testimony that he gave on

cross-examination as a rebuttal witness that there was a direct blow to his back.  Dr.

Fendley wrote on April 5, 2013 that Claimant “tripped [and] hit bars on the ground”–which

clearly refers to the bar or beam on the bulldozer.  But Claimant has never alleged that his

back struck this equipment.

It cannot be questioned that Claimant–as the parties have stipulated–injured his

chest on February 2, 2013 as the result of a fall at work while he was employed at Waste

Management.  But in light of the above, I cannot find that he has proven by a

preponderance of the evidence that he sustained a new compensable back injury or an

aggravation on that date.  In making this finding, I am aware that Claimant in his first visit

to Concentra after the alleged incident on February 2, 2013 presented with lower back

pain.  I am also aware that a causal relationship may be established between an

employment-related incident and a subsequent physical injury based on the evidence that

the injury manifested itself within a reasonable period of time following the incident, so that
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the injury is logically attributable to the incident, where there is no other reasonable

explanation for the injury. Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263

(1962).  But the evidence shows that just two days before this, on January 31, 2013,

Claimant told Dr. Cathey that his lower back was “killing him.”  Thus, the presence of back

pain in the medical record shortly after the work-related fall does not necessarily show that

he sustained a compensable back injury.

Moreover, I am mindful of the opinion that Dr. Bruffett rendered on June 26, 2013:

I would say with a reasonable degree of medical certainty that Mr. Cook’s
pain in his right side is related to his injury at work, and I suspect that it is
manifest in the lateral recess stenosis noted on his MRI at L4-5 on the right.

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission Opinion filed

February 14, 2005), the Commission addressed the standard when examination medical

opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words “within a reasonable degree of medical certainty” even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).
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But I cannot credit Dr. Bruffett’s opinion in light of the fact that it is based on Claimant’s

history–which has been called into question in light of the above discussion.  Moreover, the

record reflects that Claimant did not present with any right radicular symptoms until his

April 5, 2013 visit to Dr. Fendley–two months after his alleged injury.  I credit this over

Claimant’s testimony to the contrary.  Nothing before me shows that Bruffett was aware of

this delay.  In sum, Claimant has not met his burden of proof on this issue.

I find that the evidence preponderates that Claimant’s herniation at L5-S1 that Drs.

Bruffett and Cathey found on the April 2013 injury was a recurrence of his June 18, 2012

injury, but not an aggravation or a new injury.

B. Whether the treatment that Claimant underwent was authorized.

Introduction.  In addressing the matter of Claimant’s entitlement to additional

medical treatment, Respondents have argued at the outset that they are not responsible

for some of Claimant’s back treatment because it was unauthorized.

Standards.  Arkansas Code Annotated § 11-9-514(b) (Repl. 2012) provides that

treatment by a physician other than the claimant’s authorized treating physician, except for

emergency treatment, shall be at the claimant’s expense.  However, this provision is

inapplicable if the authorized treating physician refers the claimant to another doctor for

examination or treatment.  See Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963

S.W.2d 613 (1998).  The determination of whether treatment was the result of a referral

as opposed to a change of physician is a question of fact for the Commission.  Dept. of

Parks & Tourism v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998).  The change-of-

physician rules do not apply absent proof that the claimant received a copy of the change-

of-physician rules from the respondent either in person or by certified registered mail.  Ark.
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Code Ann. § 11-9-514(c)(1)-(2) (Repl. 2012).  See also Stephenson v. Tyson Foods, Inc.,

70 Ark. App. 265, 19 S.W.3d 36 (2000).  In addition, if a preponderance of the evidence

establishes that the claimant’s authorized treating physicians refuse to see him again, and

the respondents refuse to provide a new physician, then the change-of-physician rules do

not apply after the claimant has been denied additional authorized medical treatment.  See

Sanyo Mfg. Corp. v. Farrell, 16 Ark. App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline

Nursing Ctr., 2002 AWCC 194, Claim No. E908946 (Full Commission Opinion filed October

23, 2002).

Discussion.  I note that there is not an executed Form AR-N in evidence.  For that

reason, it has not been shown that Claimant was furnished with a copy of the change-of-

physician rules per § 11-9-514(c)(1)-(2).  Consequently, whether the treatment in question

was unauthorized is moot.

C. Whether Claimant is entitled to additional medical treatment.

Introduction.  In this action, Claimant is seeking additional treatment in the form of

continued transforaminal injections by Dr. Bruffett.

Standards.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.



Cook - G205370 & G301083 33

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Discussion.  Claimant is not seeking additional treatment of his compensable chest

injury that he sustained on February 2, 2013.  And in light of the finding, supra, on

compensability, Claimant cannot establish that he is entitled to any treatment of the back

injury he alleged that he sustained that same date.  With regard to his June 18, 2012 back

injury–which, again, the parties have stipulated was compensable and I have found there

was a recurrence–the Arkansas Court of Appeals has held that a claimant may be entitled

to additional treatment even after the healing period has ended, if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

The foregoing evidence shows that the lumbar injury that Claimant sustained on

June 18, 2012 was to L5-S1.  This was the level at which Dr. Cathey identified the

herniation, and the level at which he performed the laminectomy and discectomy.  And,

again, this is the level at which Claimant experienced the recurrent herniation.  However,

the treatment that Dr. Bruffett has been rendering to Claimant–and the additional treatment
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that he is seeking–is strictly to L4-5.  Bruffett wrote that Claimant has stenosis at L4-5 and

a facet cyst on the right side.  Cathey, in turn, opined that while the treatment Claimant is

seeking “seems reasonable for Mr. Cook’s degenerative lumbar disc

disease/spondylolisthesis at L4-L5, I do not believe it is any way related to the occupational

injury of June 18, 2012.”  I credit Dr. Cathey’s opinion.  Because the sought treatment is

not causally related to Claimant’s compensable lower back injury, he has not proven his

entitlement to it.

D. Whether Claimant is entitled to temporary total disability benefits.

Introduction.  In this action, Claimant is seeking to be awarded temporary total

disability benefits for the period of February 3, 2013 through November 6, 2013.

Respondents dispute his entitlement to this.

Standards.  The compensable injuries to Claimant’s back (June 18, 2012) and chest

(February 2, 2013) are unscheduled.  See Ark. Code Ann. § 11-9-521 (Repl. 2012).  An

employee who suffers a compensable unscheduled injury is entitled to temporary total

disability compensation for that period within the healing period in which he has suffered

a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).

Discussion.  With respect to his June 2012 back injury, Dr. Cathey opined that

Claimant reached “maximal medical improvement” on January 7, 2013.  That is the date

that the doctor found that he had nothing further to offer Claimant and released him with
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an impairment rating of ten percent (10%) to the body as a whole.  I credit this, and find

that this was the date that Claimant reached the end of his healing period.  That said,

Claimant cannot show that he is entitled to temporary total disability benefits on and after

this date with regard to his compensable back injury unless he entered a new healing

period, which I find that he did so with the recurrent herniation at L5-S1.

As for his compensable February 2013 chest injury, the medical evidence reflects

that for a time after this occurred, his doctors took him off work and/or gave him work

restrictions without reference to whether they were doing so because of his chest or his

alleged back injury.

When Claimant initially went to Concentra after the alleged February 2013 incident,

he was returned to work on February 2, 2013 with the following restrictions:

! No lifting over 10 pounds
! No prolonged standing and/or walking longer than 15 min./hr.
! No bending greater than two times per hour
! No pushing and/or pulling over 10 pounds of force
! No reaching above shoulders
! No squatting and/or kneeling

On February 5, 2013, his restrictions were modified to read:

! No lifting over 10 pounds
! No reaching above shoulders
! No pushing and/or pulling over 10 pounds of force
! No bending more than five times per hour

Claimant continued to treat for his chest injury at Concentra, and on February 26, 2013,

he was released to return to regular duty.  But in an undated report, he was returned to

duty on March 5, 2013 with the following restrictions:

! No lifting over ten pounds
! Should be sitting 75 percent of the time
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He was still undergoing treatment for his chest injury.  Claimant’s testimony was that he

has not worked for money since February 2013.  But his medical records show that on

March 5, 2013, he stated to Dr. Johnson that he “has been working their regular duty.”  A

similar statement was made to the physical therapist that same day.  Also on March 5, he

informed the physical therapist that he had “increased pain today with prolonged sitting at

work yesterday.”  Claimant did not offer testimony on this matter at the hearing; but after

consideration of the above evidence, I find that the evidence preponderates that Claimant

returned to work on February 26, 2013.  Because the last reference to Claimant’s chest

injury was on March 5, 2013, I find that he reached the end of his healing period for that

particular injury on that date.

The question that remains is whether Claimant has shown his entitlement to

temporary total disability benefits for the period of February 3, 2013 through February 25,

2013 with respect to his chest.  I find that he has.  Claimant’s testimony, which I credit, was

that the backhoes and bulldozers that he operated for Respondent Waste Management

were “not rough at all.”  His description of his job there was that it was like operating two

joysticks as part of a video game, and that it was not a “heavy” one.  However, he added

that the heaviest item that he had to lift in this position was “[a]bout three gallons of water.”

This exceeds the 10-pound lifting restriction that he was under for this period.

I find that Claimant has established his entitlement to temporary total disability

benefits from February 3, 2013 through February 25, 2013 with regard to his compensable

chest injury.

Turning once again to his recurrent herniation, the question remains whether

Claimant has shown entitlement to temporary total disability benefits after the above date.
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The evidence preponderates that he has not done so.  Although the MRI that identified the

recurrent herniation did not take place until April 2013, Claimant’s testimony and the

medical records before me do not show an escalation in his back symptoms around that

time other than the right-sided symptoms for which I have not found Respondents to be

liable.

The surveillance footage that was taken on March 6-7, 2013 is relevant to this

inquiry.  The footage, as outlined above, shows that during the period at issue, Claimant

clearly demonstrated that he was capable of bending at the waist, lifting five (5) two (2) liter

soft drink bottles at once, reaching over his head to lift objects, and operating a leaf

blower–all without apparent difficulty.  Assuming for the sake of argument that Claimant

never returned to work after his March 5, 2013 doctor visit, the evidence does not show

that he was suffering from a total incapacity to earn wages during that period.  Thus, he

has not proven his entitlement to additional temporary total disability benefits beyond that

set out above.

E. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Respondents have controverted Claimant’s entitlement to

temporary total disability benefits in connection with his compensable chest injury of

February 2, 2013.  Claimant’s counsel is thus entitled to a controverted attorney’s fee on

this amount, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2012).



Cook - G205370 & G301083 38

CONCLUSION AND AWARD

Respondents are directed to furnish/pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2012).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee awarded herein,

one-half of which is to be paid by Claimant and one-half to be paid by Respondents in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 2012).  See Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


