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STATEMENT OF THE CASE

A hearing was conducted April 18, 2014, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on March 12,

2014, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the stipulations, issues, as well as their respective

contentions  were  correctly  set  out  in  the March 12, 2014,  Order.  During

the hearing, the claimant amended her contentions to request a closed period
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of temporary total disability consistent with the undisputed facts.   A  copy  of

the Prehearing  Order  was  introduced,  without  objection,  as

“Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed between the

parties at all relevant times, including August 8, 2013; that the claimant was

involved in a work-related incident when she fell in the lunchroom on August

8, 2013; and that respondents had controverted the claim in its entirety.  It

was further agreed that the claimant’s average weekly wage was sufficient to

entitle her to the maximum compensation rates of $602.00 per week for

temporary total disability and $452.00 per week for permanent partial disability

in the event the claim was found compensable.

By agreement of the parties, the primary issue presented for

determination concerned compensability.  More specifically, a corollary issue

was whether the claimant was providing employment services at the time of

the admitted incident.  If overcome, claimant’s entitlement to associated

benefits must be determined.

During the prehearing conference, the claimant contended, in summary,

that she sustained compensable injuries to her neck and right shoulder when

she slipped and fell during a professional development day on August 8,

2013; that as the result of the fall, respondents should be responsible for all
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hospital, medical, and related expenses, including, but not limited to a cervical

surgery; that she would be entitled  to  temporary  total  disability  benefits

following  the  anticipated neck  surgery;  and  that  a  controverted  attorney’s

fee  should  attach  to any benefits awarded.  At the hearing, it was disclosed

that the claimant actually underwent surgery on January 7, 2014.  Accordingly,

the claimant amended her contentions to request temporary total disability for

the period beginning January 7, 2014, and continuing through February 28,

2014, at which time she returned to work for the employer herein.  (Tr.26-27)

The respondents contended that the claimant did not sustain an injury

arising out of and during the course of her employment as defined by the

Workers’ Compensation Act, specifically maintaining that the claimant was not

performing employment services at the time of her fall in the cafeteria on

August 8, 2013.  Alternatively, in the event the claim was found compensable,

respondents contended that the claimant only sustained an injury to her right

shoulder  while  maintaining  that  the  claimant’s  cervical  problems  were

pre-existing and unrelated to the fall.

In addition to the claimant, Cheryl Ann Paul and Patricia Ann Graham

were called as corroborating witnesses.  Chad Arnhart was called as a

witness by the respondents.   The record is composed solely of the transcript

of the April 18, 2014, hearing containing numerous exhibits.  Subsequent to
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the hearing, both parties submitted post-hearing trial briefs addressing the

issue of whether the claimant was performing employment services at the time

of her admitted injury.  Said briefs have been blue-backed and made a part

of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that she

sustained compensable injuries to her cervical spine and right shoulder

which arose out of and during the course of her employment, which

required medical services and resulted in disability and which was

caused by a specific incident which has been established by medical

evidence, supported by objective findings.

4. The claimant has proven, by a preponderance of the evidence, that she
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was performing employment related services at the time of the admitted

incident.

5. Respondents are responsible for all hospital, medical, and related

expenses, including, but not limited to cervical surgery performed on

January 7, 2014, and respondents remain responsible for continued

reasonably necessary medical treatment.

6. The claimant is entitled to temporary total disability benefits at the rate

of $602.00 per week beginning January 7, 2014, and continuing

through February 28, 2014, at which time the claimant returned to work

for the employer herein.

7. All additional issues are, by necessity, specifically reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  As reflected

by the contentions set out above, respondents have denied this claim,

maintaining that the claimant was not performing employment services at the

time that she fell in the school’s cafeteria on August 8, 2013.  Alternatively, in

the event the claim was found compensable, respondents contended that the

claimant only sustained an injury to her right shoulder while maintaining that

the claimant’s cervical problems were pre-existing and unrelated to the fall.

Whether or not the claimant was performing employment services is a
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question of fact and law which will be discussed further below.  Cases defining

employment services are extremely fact-specific.  Respondents have made

good faith arguments that the claimant was not performing employment

services at the time of her slip and fall to which I respectfully disagree.

However, in the alternative, respondents contend that the claimant only

sustained an injury to her right shoulder as the result of the incident,

maintaining that the claimant’s cervical problems were unrelated to the fall.

In my opinion, there is no credible evidence whatsoever to support

respondents’ alternative defense.  The claimant’s credible testimony, the

testimony of the corroborating witnesses, and the medical evidence clearly

supports that the claimant sustained both a shoulder and a cervical injury at

the time of her fall in the cafeteria on August 8, 2013.

The claimant is a school teacher for the Highland Middle School District.

The claimant teaches Literacy, Science, and Social Studies.  The claimant

has worked for the school district for six (6) years.  August 8, 2013, was a

Professional Development day (PD) which teachers are required to attend in

order to meet certain continuing education requirements.  The PD consisted

of successfully completing sixty (60) hours of training between August 6 and

August 15, 2013, earning six (6) hours each day or classroom attendance, as

well as eighteen (18) hours which the teachers could obtain planning on their
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own.  (Cl. Ex. A, p.2)

The curriculum for training on August 8, 2013, included six (6) hours of

focused sessions between 8:30 a.m. and 3:30 p.m., as well as one (1) hour

for lunch which was provided by Liberty Bank.  As will be set out further below,

it is undisputed that teachers were encouraged and, in fact, expected to

attend the luncheon on August 8, 2013, but that attendance at the luncheon

was not “mandatory”.  (Cl. Ex. B, p.1)(Cl. Ex. C)

The record reflects that the luncheon on August 8, 2013, was provided

by Liberty Bank.  The lunch was provided in the school cafeteria and was

catered and served by Liberty Bank employees.  The claimant’s description

of the incident, as well as her physical problems following the fall and her

initial medical treatment is set out below:

Q     So you had gone to the lunchroom, there was food provided by Liberty
Bank?

A     Yes, sir.

Q     And tell us what happened from that point.

A     As I was leaving the lunchroom, I was walking out – I believe I was
walking out by myself, and Cheryl and some of the other teachers were
disposing of their materials, and they were following, and, I mean, I just – I
slipped.  There was – I found out after I fell there was just a spot of gravy in
[sic] the floor and I slipped in the gravy and fell.

Q     So you had finished your meal.  Had you thrown the plate and such
away?
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A     Yes, sir.

Q     All right.  And say with respect to the exit of the cafeteria area, where
were you?

A     I was just right at the doorway.  We have double doors that egress.  So
I wasn’t quite to the door, but I was close enough probably to reach out and
touch the door when I fell.

Q     And you think Ms. Paul and maybe some other teachers were
somewhere behind you?

A     I know they were, I mean, because we had planned to go to the
classroom.  So we had gotten up, and, of course, we’re, you know, saying bye
to everybody on our way out and “We’ll see you in a little bit,” whatever you
say.  You know, I don’t know verbatim what was said, but I know that they
were behind me because they all, you know, like, “We thought you were hurt.
We knew you were hurt when you fell.”  So I know they saw and I know that
they were behind me.

Q     Okay.  And then tell us what kind of problems you experienced from the
fall?

A     When I first fell, I mean, I knew it was very bad.  It was bad enough that
I was throwing up sick.  So some other teachers and the school nurse helped
me to the bathroom because they were like, “What can we do?”  I was like,
“Get me to the bathroom because I’m fixing to throw up.”  And then that
afternoon I went to – or shortly after that I went to Dr. Gardner’s office and, I
mean, I was in excruciating pain.  She did some x-rays and she said I had a
broken collarbone.

Q     And did she provide you some treatment for that?

A     She did.  She gave me some pain pills and muscle relaxers, and she also
set an appointment with an orthopedic doctor, because she told me I needed
to see an orthopedic doctor, and she set that appointment for the next day.

Q     And it looks like you actually saw Dr. Spencer Guinn then in Jonesboro
the next day?
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A     Actually at Pocahontas, because he was going to Pocahontas the next
day so I had to go to Pocahontas.  (Tr.14-15)

Again, although respondents maintain that the claimant only sustained

an injury to her right shoulder and that her cervical problems were unrelated

to the fall, the medical evidence clearly supports a cervical injury.  The

claimant was initially taken off work on August 8, 2013, for a fractured clavicle

until seen for an orthopedic consult by Dr. Spencer Guinn.  The claimant first

saw Dr. Spencer Guinn on August 9, 2013, for a right shoulder injury;

however, the claimant did not miss any time from work and, in fact, continued

working until undergoing cervical surgery on January 7, 2014.  During the

entire period of Dr. Guinn’s treatment, the claimant continued to experience

physical problems involving both her neck and shoulder.  In a report dated

September 30, 2013, Dr. Guinn indicated that the clavicle was improving but

that the claimant’s neck pain was getting progressively worse and that the

claimant was experiencing constant numbness in her two (2) middle fingers.

(Cl. Ex. A, p.12)

Dr. Guinn opined that, in addition to the fractured clavicle, the claimant

most likely sustained a pinched nerve in her neck which was the cause of her

radiculopathy.  Dr. Guinn scheduled the claimant for an MRI of the cervical

spine to return following the diagnostic testing.  The MRI taken October 4,
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2013, revealed a broad based disc herniation at C5-C6.  Accordingly, Dr.

Guinn referred the claimant to Dr. John A. Campbell, a neurosurgeon in

Jonesboro, Arkansas.  Dr. Campbell evaluated the claimant on December 18,

2013, at which time he made the following assessment:

ASSESSMENT/PLAN:     This patient has a significant soft C5-6
broad based disk herniation.  This is causing some stenosis and
some flattening of the cord.  I think her best course of action at
this point would be surgical, namely a C5-6 anterior cervical
diskectomy and arthrodesis using donor bone graft and plating.
I have explained that her other options would be nonsurgical
treatments.  My concern, though, is that she already has some
cord impingement.  I have discussed with her the technique for
this surgery, and indications and risks of surgery and she wishes
to consider this option in the near future and will let me know if
she wishes to proceed.  It does appear quite clear that her
ground level fall at work is more likely than not responsible for
this disk herniation at C5-6 given the history that she has
provided me.  (Cl. Ex. A, pp.19-20)

The claimant underwent surgery on January 7, 2014.  She was

released by Dr. Campbell to resume her regular work duties on February 27,

2014.  On March 17, 2014, Dr. Campbell issued a medical opinion in which

he stated to a reasonable degree of medical certainty that the claimant’s work

accident on August 8, 2013, resulted in a cervical injury that required medical

treatment including surgery.  (Cl. Ex. A, pp.34-35) 

In view of the foregoing, I find that the claimant has proven, by a

preponderance of the credible evidence, that she sustained a cervical injury
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in addition to her fractured clavicle as the result of the August 8, 2013, fall.

The sole remaining issue is whether the claimant was performing

employment-related services at the time of her fall.

Again, the relevant facts are undisputed.  August 8, 2013, was a

Professional Development day.  From the records introduced into evidence,

the claimant was scheduled to be at the school from 8:30 a.m. to 3:30 p.m.,

seven (7) hours total with six (6) hours designated for professional

development.  There was one (1) hour lunch break which the claimant

acknowledged was not a working lunch.  However, the lunch was provided by

Liberty Bank, a school corporate sponsor.  Liberty Bank obtained the food

from KFC which included not only the food, but paper-plates, plastic utensils,

etc.  The claimant, her two (2) corroborating witnesses, as well as the

respondent witness, the school principal, all testified that school employees

were encouraged and, in fact, expected to attend the luncheon because of the

relationship between the school and the bank.  Clearly, the record reflects that

the relationship between the school and Liberty Bank was a symbiotic

relationship.  In my opinion, the claimant’s attendance at the luncheon

provided a benefit to the school by fostering a continuing productive

relationship with the bank which was shown to be a supporter of the school

in financial and other matters.  Further, the accident took place on the school
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premises.  Unlike other PD days, the attendees at the PD day did not have

free time for lunch were expected to show support for a school sponsor.

Finally, the claimant testified that at the time of the accident, she was in the

process of returning to her classroom to make preparations for the school

year which she was permitted to do on her own as reflected by the

Professional Development schedule, allowing six (6) hours of planning on your

own.

Cases on what constitutes employment services are fact-specific.  In its

brief submitted subsequent to the hearing, respondents contend that the case

most closely resembling the facts in the instant claim is Beaver v. Benton

County Child Support Unit, 66 Ark. App. 153 (1999).  In that case, the

claimant, Judy Beaver, an employee of the Benton County Child Support Unit,

had been attending a two (2) week instructional seminar at the Holiday Inn in

Fort Smith.  The claimant slipped and fell on some mashed potatoes while

perusing the buffet line at lunch.  The claimant sought compensation benefits

since she was out of town on a work-related seminar.  The Court of Appeals

affirmed the Full Commission’s finding that the claimant was not performing

employment services even though the employer paid for the lunches and

encouraged the attendees to lunch together.

In my opinion, this claim is factually distinguishable from the Beaver
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claim.  Further, the Court of Appeals’ narrow construction of what constitutes

employment services was expanded by the Arkansas Supreme Court in a

later case which makes the Beaver case no longer controlling.

Ark. Code Ann. §11-9-102(4)(B)(iii) provides that a compensable injury

does not include an injury inflicted upon the employee when employment

services are not being performed.  Cases construing this term have

determined that employment services are being performed when the

employee is carrying out the employer’s purpose or advancing the employer’s

interest, directly or indirectly.  Texarkana School District v. Conner, 284

S.W.3d 57 (Ark. 2008).  The claimant in the case at bar was attempting to

leave the cafeteria and return to her classroom to perform duties that were

necessary and directly connected to her teaching position.  In Conner, the

Arkansas Supreme Court ruled that a school employee was performing

employment services as he was attempting to unlock a gate to return to work.

The Court determined that Conner was advancing the employer’s interests by

allowing employees to enter or exit the premises.  In North Little Rock School

District v. Lybarger, 308 S.W.3d 651 (Ark. App. 2009), a teacher’s aide was

determined to have been performing employment services when she was

injured after being released to go to lunch.  The Court of Appeals reasoned

that while a non-employment related purpose may also have been involved,
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Lybarger was advancing her employer’s interests in that she was leaving one

school and preparing to travel to another school.  The case of Foster v.

Express Personnel Services, 222 S.W.3d 218 (Ark. App. 2006) lends further

support for the claimant’s position by concluding that if an employee sustains

an injury in an area where employment services are typically expected, then

the employer’s interests are being advanced.  Further, the case of Hudak-Lee

v. Baxter County Regional Hospital, 378 S.W.3d 77 (Ark. 2011), involved a

hospital worker who was awarded workers’ compensation benefits after a

determination that she was performing employment services when she was

injured while attempting to return to a patient’s room following a break.  Each

of these cases provides support for the conclusion that the claimant was

performing employment services and that she was advancing her employer’s

interests as she was attempting to exit the cafeteria and return to her school

room to prepare her curriculum for the school year.  Claimant’s Exhibit B,

page 2, specifically provides that twelve (12) of the sixty (60) professional

development hours during the week would be obtained “on your own.”  This

is exactly what the claimant was attempting to accomplish.  As a result, there

is sufficient factual and legal support to conclude that the claimant was

performing employment services for the respondent at the time of her injury

on August 8, 2013.
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Respondents’ primary argument is that attendance at the luncheon was

not mandatory.  While, admittedly, attendance was not mandatory, it was at

all times encouraged and expected by the school principal.  Attendance by

school  personnel  advanced  the  employer’s  interests  either  directly  or

indirectly.   Accordingly,  I  find  that  the  claimant  was  performing

employment-related activities at the time of her injury.

AWARD

Respondent, Arkansas School Boards Association – Workers’

Compensation Trust, is hereby directed and ordered to pay benefits

consistent with the foregoing findings and conclusions.

All accrued benefits shall be paid in lump sum and without discount.

Additionally, claimant’s attorney, Mr. M. Scott Willhite, is hereby

awarded the maximum statutory attorney’s fee on this entire Award pursuant

to, and limited by, Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


