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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 19, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on October 21, 2013.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employee/employer/insurance carrier
relationship existed on or about November 21,
2012, at which time claimant sustained a
compensable injury.

2. Respondent has controverted impairment and
disability benefits in excess of 0% impairment.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Permanent impairment, wage loss disability,
average weekly wage, and attorney’s fees.
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Respondent:

1. Anatomical impairment and wage loss disability.

The record consists of two volumes: (1) the

November 19, 2013, hearing transcript and the exhibits

contained therein, and (2) the transcript of Mr. Cronice’s

October 24, 2013, deposition marked Respondent’s Exhibit 2.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/insurance carrier
relationship existed on or about November 21,
2012, at which time claimant sustained a
compensable injury.

2. Respondent has controverted impairment and
disability benefits in excess of 0% impairment.

3. The claimant earned an average weekly wage of
$568.66 per week which corresponds to rounded
compensation rates of $379.00 per week for
temporary total disability and $284.00 per week
for permanent partial disability.

4. The claimant’s attorney is entitled to a
controverted attorney’s fee on the difference
between $379.00 per week and the actual rate at
which temporary disability benefits were paid, if
in fact those benefits were paid at a rate less
than $379.00 per week.

5. Additional follow up with Dr. Vargas is reasonably
necessary medical treatment in connection with the
claimant’s compensable injury.

6. The claimant has no compensable anatomical
impairment causally related to the compensable
injury that he sustained on November 21, 2012, and
therefore cannot be awarded permanent partial
disability for wage loss.

7. The claimant is not permanently and totally
disabled.
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DISCUSSION

Mr. Cronice became employed by the Jacksonville Water

Commission in 2006 as a Meter Reader Technician, a job which

entailed such activities as obtaining water meter readings,

cleaning out a minimum of 25 meter boxes per week, and

replacing as necessary meters and meter boxes.  The Meter

Reader Technician job description in evidence states that

the technician must also have the ability to lift a minimum

of 80 pounds. (Cl. Exh. 3)

Mr. Cronice was rear-ended in a work related automobile

accident on November 21, 2012.  Following that accident, Mr.

Cronice underwent a short course of chiropractic treatment

on his own and was also initially treated by Dr. Miriam

Morse through workers’ compensation.  Doctor Morse almost

immediately referred Mr. Cronice to Dr. Jason Stewart, an

orthopedic specialist, for multiple low back, neck and arm

complaints. (Cl. Exh. 1 p. 8-9) 

Dr. Stewart immediately referred Mr. Cronice to a

neurosurgeon, Dr. Scott Schlesinger, who had previously

performed two L5-S1 discectomy surgeries on Mr. Cronice (the

first surgery on March 18, 2003, and the second surgery on

February 19, 2007). (Cl. Exh. 1 p. 11, 12)

Dr. Schlesinger ordered MRI’s of Mr. Cronice’s brain,

cervical spine, and lumbar spine, and an electrodiagnostic

study of his arms.  Dr. Schlesinger read the lumbar MRI as

indicating mild post-operative changes at L5-S1.  Dr.
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1In addition to Dr. Vargas, one report from Arkansas
Specialty Orthopaedics contains a signature line for Dr.
Charles Barnes and another contains a signature line for Dr.
Jeanine Andersson. (Cl. Exh. 1 p. 39, 57) However, based on
Mr. Cronice’s testimony and the similarity of the scribbled
signature on every report, I interpret that Mr. Cronice was
seen on each occasion by Dr. Vargas.

Schlesinger read the cervical MRI as indicating mild

degenerative changes throughout Mr. Cronice’s cervical spine

with a mild bulging disc at C6-7.  Dr. Schlesinger read an

x-ray of Mr. Cronice’s coccyx as showing no acute findings

or fractures.  Doctor Schlesinger read the brain MRI as

normal with no acute findings. (Cl. Exh. 1 p. 22) Dr. Kelli

Schlesinger interpreted the upper extremity

electrodiagnostic test as normal. (Cl. Exh. 1 p. 24) Dr.

Andrew Lawton, a neuro-ophthalmologist, found no evidence of

a visual system injury. (Cl. Exh. 1 p. 31)

Dr. Schlesinger proposed to treat Mr. Cronice’s low

back and cervical spine symptoms with an epidural steroid

injection in each area, post-injection physical therapy and

a TENS unit. (Cl. Exh. 1 p. 22-23) However, rather than

undergo the epidural steroid injections proposed by Dr.

Schlesinger, Mr. Cronice obtained a change of physician to

Dr. Victor Vargas, an orthopedist at Arkansas Specialty

Orthopaedics1.  

Dr. Vargas instituted steroids through a Medrol Dosepak

beginning on April 15, 2013.  Dr. Vargas also prescribed
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2The record is ambiguous as to who, as between the
supervisor, the adjuster, and Dr. Vargas, actually cancelled
the appointment with Dr. Vargas.  In his deposition, Mr.
Cronice testified that Dr. Vargas last advised him that
there is nothing else medically that Dr. Vargas can do,
including giving him the pain pills that he seeks. (R. Exh.
2 p. 32) 

other medications and a course of continued physical

therapy. (Cl. Exh. 1 p. 35)

Meanwhile, Mr. Cronice had also returned to work for

the Jacksonville Water Commission in a light duty capacity

in February of 2013.  In the lighter duty work, Mr. Cronice

would drive around and read meters, check for leaks, and

turn customer’s water on and off, without any heavy lifting

or bending. (R. Exh. 2 p. 22-28)

Dr. Vargas determined that Mr. Cronice reached maximum

medical improvement on July 24, 2013. (R. Exh. 1 p. 3)

Within days thereafter Mr. Cronice’s supervisor attempted to

return Mr. Cronice to regular duty work which included the

necessity of cleaning 25 meter boxes per week as per the job

description. (T. 24) 

Mr. Cronice testified that he called the insurance

adjuster indicating that he needed some pain pills after

cleaning out 17 meter boxes. (T. 25) Mr. Cronice testified

at the hearing that he set up an appointment with Dr.

Vargas’ nurse, but learned when he got back to Jacksonville

Water Commission office that his appointment had been

cancelled because his case had been closed2. (T. 25)
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3Although not critical to any of the issues presently
before the Commission, I note that during Mr. Cronice’s
October deposition, Mr. Bradley identified the St. Vincent’s
record as dated July 24, and indicating that the injection
was an antibiotic.  Coincidentally, Dr. Christopher Brigham
reviewed a stack of Mr. Cronice’s medical reports, and Dr.
Brigham quotes at length a report from Dr. Vargas which
indicates that Dr. Vargas (also) examined Mr. Cronice on
July 24.  However, neither party offered into evidence any
reports from St. Vincent or any reports from Dr. Vargas
dated in July of 2013. 

Mr. Cronice testified that he went instead to the

emergency room and incurred a $1,040 bill for a cortisone

injection3. (T. 25) Mr. Cronice testified that he tried

again to finish cleaning out meter boxes the day after the

cortisone shot but could not and was ultimately terminated

on or about August 1, 2013, because he could not perform his

regular duties. (T. 24, 27)

Mr. Cronice testified that he applied for Social

Security Disability benefits when he lost his job, that he

has been approved, and he expects his first check around

February 19, 2014. (T. 37, 62) Mr. Cronice also applied for

unemployment benefits. (T. 62) At the time of his

October 24, 2013, deposition, Mr. Cronice had not yet

reached a final settlement on his automobile accident. (R.

Exh. 2 p. 16)

The parties stipulated that, if called to testify, Mr.

Cronice’s wife would corroborate Mr. Cronice’s testimony

regarding the difference in his pain before the day he

cleaned meter boxes and afterward, and that she would
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corroborate his activities before the automobile accident,

such as his playing softball and golfing. (T. 68)

Issue 1: Average Weekly Wage.

 Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average
weekly wage earned by the employee under the contract
of hire in force at the time of the accident and in no
case shall be computed on less than a full-time
workweek in the employment.

(2) Where the injured employee was working on a piece
basis, the average weekly wage shall be determined by
dividing the earnings of the employee by the number of
hours required to earn the wages during the period not
to exceed fifty-two (52) weeks preceding the week in
which the accident occurred and by multiplying this
hourly wage by the number of hours in a full-time
workweek in the employment.

(b) Overtime earnings are to be added to the regular
weekly wages and shall be computed by dividing the
overtime earnings by the number of weeks worked by the
employee in the same employment under the contract of
hire in force at the time of the accident, not to
exceed a period of fifty-two (52) weeks preceding the
accident.

(c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the commission may
determine the average weekly wage by a method that is
just and fair to all parties concerned.

     In the present case, the claimant submitted into

evidence a Form W which contains Mr. Cronice’s biweekly

wages, including overtime, for 50 of the 52 weeks preceding

his injury. (Cl. Exh. 2) The claimant contends that this

form provides for an average weekly wage of $549.10 per

week. (T. 8) The respondents contend that this form provides

for an average weekly wage of $483.10 per week. (T. 13)
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I first note that entry 22 contains a typographical

error in reporting straight time of $978.23 rather than the

$978.25 contained in entries 23-25.  I also conclude that

the form’s calculated straight time sum of $24,916.08 is

short by one week of straight time ($978.25) and should

actually be $25,894.33:

       (21 x $1,046.73) + (4 x $978.25) = $25,894.33.

     I agree with the form’s calculation that Mr. Cronice

earned $2,538.74 in overtime over the 50 weeks.  Therefore,

the wage data yields an average weekly wage over the 50

weeks of data provided as follows: 

       ($25,894.33 + $2,538.74) / 50 = $568.66 per week.

An average weekly wage of $568.66 per week corresponds

to rounded compensation rates of $379.00 per week for

temporary total disability and $284.00 per week for

permanent partial disability. 

The parties have not stipulated as to what rate

temporary disability benefits were previously paid in this

claim.  However, I find that Mr. Davis is entitled to a

controverted attorney’s fee on the difference between

$379.00 per week and the actual rate at which temporary

disability benefits were paid, if in fact those benefits

were paid at a rate less than $379.00 per week.

Issue 2: Additional Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable
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injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, as discussed above, Mr. Cronice

last saw Dr. Vargas in July of 2013 when Dr. Vargas released

him at maximum medical improvement. (R. Exh. 2 p. 35) Mr.

Cronice’s testimony indicates that his pain level was

essentially a constant 4 out of 10 at that time.  Very

shortly thereafter, however, Mr. Cronice attempted for the

very first time to clean out meter boxes, and to replace one
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box.  Replacing a meter box required Mr. Cronice to lift an

80 pound concrete meter box, notwithstanding the 50 pound

lifting restriction in a functional capacity evaluation

performed the previous month. (T. 43, C. Exh. 1 p. 40) In

addition, Mr. Cronice was required to kneel forward to reach

down into the underground meter box cavities to clean out

the inside of the meter boxes (i.e., with his back bent over

to reach below ground level). (T. 44) Mr. Cronice testified

that this posture, with his weight forward while kneeled

over, caused him pain. (T. 44) 

Mr. Cronice testified that he didn’t give up trying to

clean out meter boxes sooner that day because he had been

told that he could no longer work at Jacksonville Water

Commission if he could not do this work, and he wanted to

keep his job since his wife was already on disability. (T.

51)  

Mr. Cronice testified that his previous pain level of

“4” has, since the day he tried to clean meter boxes,

increased to the vicinity of 8-10. (T. 66) Mr. Cronice

testified that, when he was not able to be seen by Dr.

Vargas, he incurred a $1,040 medical bill to obtain a

cortisone shot. (T. 25) Mr. Cronice also received at that

time and filled prescriptions for pain medication and a

muscle relaxer. (R. Exh. 2 p. 43-44) Mr. Cronice testified

that his family physician will only see him for his high
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blood pressure and won’t talk about anything else. (R. Exh.

2 p. 37)  

Mr. Cronice engaged in bouts of crying during his

hearing testimony and alternated between sitting and

standing while testifying.  Mr. Cronice testified that his

days now consist of laying in bed because that is his only

comfortable position. (T. 35) 

In light of Mr. Cronice’s description of his increased

symptoms on the day that he returned to regular duty work,

his failed attempts to work through that pain to try to

avoid termination, and his testimony about the persistence

of his symptoms thereafter, I find that Mr. Cronice has

established by a preponderance of the evidence that

additional follow up by Dr. Vargas is reasonably necessary

medical treatment in connection with his compensable injury.

Issue 3: Permanent Impairment And Wage Loss Disability

The Arkansas Courts have identified the requirements

necessary to establish an entitlement to benefits for a

permanent anatomical impairment.

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by
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doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).

Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury

is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., 87 Ark. App. 48, 185 S.W.3d 158 (2004). 

Major cause means more than 50% of the cause.  Ark. Code

Ann. § 11-9-102(14).

Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in
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assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

At the hearing Mr. Cronice’s attorney pointed to

diagnostic evidence of either an L4-5 disc protrusion and/or

the presence of an L5-S1 annular tear as objective and

measurable findings adequate to support an award of a 5%

permanent anatomical impairment in this case. (T. 9)

There appears to be no dispute that diagnostic evidence

of a disc abnormality, including an annular tear, can form

the basis for a permanent impairment rating. Coleman v. Pro

Transp., 97 Ark. App. 338, 249 S.W.3d 149 (2007).  However,

the claimant has the burden of proving that the annular tear

supports the existence of permanent impairment causally

related to the compensable injury.  O’Guinn v. Little Rover

Memorial Hosp., 2013 Ark. App. 593, ___ S.W.3d ___; Dokes v.

Style, 2012 Ark. App. 696, ___ S.W.3d ___.

In the present case, this examiner has gleaned no

reference to the L4-5 disc protrusion in any of the

diagnostic testing reports offered into evidence, and the

reports of Dr. Vargas and Dr. Brigham do not agree as to

whether the shallow disc protrusion on MRI was at L4-5 or

was instead at L5-S1, where Mr. Cronice has already

undergone two surgeries. (Compare e.g., Cl. Exh. 1 p. 32 -

Dr. Vargas stating that the shallow disc protrusion was at

L5-S1 versus R. Exh. 1 p. 3 - Dr. Brigham stating that the

shallow disc protrusion was at L4-5) 
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4See Frances v. Gaylord Container Corp., 341 Ark. 527,
20 S.W.3d 280 (2000).

In any event, this examiner has seen no indication from

any physician in the record that the automobile accident

caused an L4-5 disc protrusion or an L5-S1 disc protrusion,

and certainly no indication that an L4-5 disc protrusion or

an L5-S1 disc protrusion is in any way causally related to

the purportedly debilitating symptoms that Mr. Cronice 

testified about.  

These same doctors’ reports are just as unclear as to

whether the annular tear on MRI is at L5-S1 level or L4-5.

(Cl. Exh. 1 p. 32; R. Exh. 1 p. 3) In any event, as with the

disc protrusion, this examiner has seen no indication from

any physician in the record that the automobile accident

caused the annular tear, and certainly no indication that an

annular tear is in any way causally related to the

purportedly debilitating symptoms that Mr. Cronice testified

about.

Mr. Cronice testified that his symptoms feel like the

nerve problems that he has had in the past. (T. 65) For his

part, Dr. Vargas has indicated that Mr. Cronice’s reported

pain radiating from his back down the left side “could be”

radiculopathy.  However, I note that Dr. Vargas’ use of the

term “could be” is not a medical opinion stated within a

reasonably degree of medical certainty4.  Dr. Vargas has

also noted from the lumbar MRI the presence of granulation
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tissue over the left lateral recess surrounding the left S1

nerve root, and Dr. Vargas has also indicated that the left

foraminal stenosis is without definite root compression.

(Cl. Exh. 1 p. 32)

Dr. Schlesinger, the neurosurgeon who performed Mr.

Cronice’s two L5-S1 surgeries, and who ordered Mr. Cronice’s

2013 lumbar MRI, has interpreted that study as simply

indicating “Mild post-operative changes at L5-S1.” (Cl. Exh.

1 p. 21) Dr. Brigham has opined that, overall, Mr. Cronice’s

subjective complaints are not supported by significant

objective findings, and that there has been no evidence of

neurological abnormalities. (R. Exh. 1 p. 2-3)

Dr. Brigham has opined that it is unlikely that Mr.

Cronice sustained a significant injury to his lower back in

a rear-end automobile accident because the lack of low back

differential movement in a rear-end collision makes injury

to the lower back unlikely in a rear-end collision. 

(R. Exh. 1 p. 6)

Notably, the only physician to assign Mr. Cronice an

impairment rating for his lower back was Dr. Vargas, who

assigned a 5% rating, but Dr. Vargas declined to complete

that section of the questionnaire sent to him by the

claimant’s attorney requesting that Dr. Vargas identify any

objective and measurable findings related to the injury that

support his assigned impairment rating.  (Cl. Exh. 1 p. 59) 
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Under these circumstances, the claimant has failed to

meet his burden of proving that the annular tear, the disc

protrusion, the granulation tissue, or the stenosis,

supports the existence of any degree of permanent impairment

causally related to his compensable injury.  Consequently,

the claimant has failed to prove that he sustained

compensable permanent anatomical impairment.  

For a claimant who has no compensable permanent

anatomical impairment, the Workers’ Compensation Commission

has no statutory authority to award benefits for wage loss

unless the claimant can establish that he is permanently

totally disabled.  Rutherford v. Mid-Delta Community

Services, Inc., 102 Ark. App. 317, 285 S.W.2d 248 (2008).

“Permanent total disability” means the inability to earn any

meaningful wages in the same or other employment because of

the compensable injury. Ark. Code Ann. § 11-9-519(e)(1).

In the present case, there appears to be no dispute

that the claimant cannot establish that he is permanently

and totally disabled because of his compensable injury

within the meaning of the Arkansas Workers’ Compensation

Law.  The claimant did not allege permanent and total

disability in the prehearing process, and therefore no party

has provided the Death and Permanent Total Disability Trust

Fund the mandatory notice required by Commission Rule

099.28.
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Moreover, the only functional capacity evaluation in

evidence indicates that Mr. Cronice demonstrates the ability

to return to work in the “medium” classification. (Cl. Exh.

1 p. 43) Dr. Vargas did not disagree with the results of the

functional capacity evaluation in either the document in

evidence that he signed on June 12, 2013, or the document in

evidence that he signed on September 25, 2013. (Cl. Exh. 1

p. 58, 59) 

The only evidence in the record contrary to the

conclusions of the functional capacity evaluation and Dr.

Vargas is the testimony of Mr. And Mrs. Cronice that Mr.

Cronice’s symptoms greatly increased beginning on the day

that he attempted to clean out meter boxes for the first

time in July.  However, as discussed above, no physician’s

reports or opinions or diagnostic test result in evidence

has corroborated the testimony that it feels like he

currently has a nerve injury similar to what he had before

his two prior back surgeries.  On this record, I find that a

preponderance of the credible evidence establishes that Mr.

Cronice is capable of returning to work in the medium work

category, and is therefore not permanently and totally

disabled.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this
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award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


