
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F812331

MARILYN GENISE COMPTON, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF
VETERANS AFFAIRS, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED APRIL 9, 2014

Hearing before Chief Administrative Law Judge David Greenbaum on March 10,
2014, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. William C. Frye, Attorney-at-Law, North Little Rock,
Arkansas.

Respondents represented by Mr. Richard S. Smith, Attorney-at-Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted on March 10, 2014,  to determine whether the

claimant was entitled to additional workers’ compensation benefits. 

This claim has an extremely lengthy and unusual procedural history.  The

claim was the subject of a previous hearing on June 22, 2009.  An Opinion and

Award was issued by this Administrative Law Judge on August 20, 2009.  The

Opinion was affirmed and adopted by the Full Workers’ Compensation Commission

in a decision issued May 21, 2010.  It is undisputed that the prior decision is now

final and the law of the case.  Most recently, a prehearing conference was

conducted on January 22, 2014, and a Prehearing Order was filed on said date.  A

copy of the Prehearing Order was introduced, without objection, as “Commission’s
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Exhibit 1.”

It was undisputed that the claimant sustained a compensable carpal tunnel

injury arising out of and during the course of her employment on or about May 15,

2008; that her average weekly wage was sufficient to entitle her to the maximum

compensation rates of $522.00 per week for temporary total disability and $392.00

per week for permanent partial disability; and that respondents had controverted

claimant’s entitlement to all additional benefits.

At the hearing, it was further agreed that respondents have paid the benefits

awarded in the prior Opinion.

During the January 22, 2014, prehearing conference, the parties agreed to

submit the following issues for determination:

1) The date claimant’s healing period ended.

2) Claimant’s entitlement to additional temporary total disability.

3) Claimant’s entitlement to additional impairment benefits.

4) Claimant’s entitlement to additional medical treatment.

At the hearing, the claimant withdrew her claim for additional permanent

impairment benefits.  The claimant acknowledged that respondents paid the

impairment rating assigned by her physician.

At the prehearing conference, the claimant contended, in summary, that she

entered into a new healing period on or about July 12, 2012; that she was entitled

to additional temporary total disability benefits for the period beginning July 12,
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2012, and continuing through January 14, 2013; that, in addition, she had sustained

an additional twenty percent (20%) impairment to the arm below the elbow; that she

was entitled to the additional medical treatment recommended  by Drs. Collins and

Rhodes; and that a controverted attorney’s fee should attach to any additional

benefits awarded.  Again, at the hearing, the claimant withdrew her claim for

impairment benefits.

The respondents maintained that it had paid all benefits to which the claimant

was entitled, to date.  Respondents pointed out that it had paid the twenty percent

(20%) impairment rating assigned by Drs. Collins and Rhodes; that Dr. Rhodes

placed the claimant at maximum medical improvement on February 25, 2013.

Again, respondents specifically controverted additional medical treatment.

Based upon respondents’ contentions concerning the healing period, the

claimant amended her claim for temporary total disability through February 25,

2013.  In response, respondents stated that Dr. Rhodes did not change the date of

MMI, but merely agreed with Dr. Collins who placed the claimant at MMI on

September 8, 2010.  (Tr.8-9) 

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the March 10, 2014, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the
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following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant entered into a new healing period on or about June 25, 2012,

at which time the claimant underwent surgery performed by Dr. David M.

Rhodes.

4. The claimant’s new healing period ended on February 25, 2013.

5. Respondents paid additional temporary total disability through October 9,

2012.

6. The claimant has proven, by a preponderance of the the credible evidence,

that she is entitled to additional temporary total disability beginning October

10, 2012, and continuing through February 25, 2013.

7. The claimant has proven, by a preponderance of the evidence, that she is

entitled to continued reasonably necessary maintenance care which

respondents have controverted.

DISCUSSION

The relevant facts in this claim are basically undisputed.  As will be set out

further below, the claimant’s credible testimony, together with the medical evidence
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supports each and every claim for additional benefits requested in the claimant’s

amended contentions.  As previously noted, at the hearing, respondents contended

that Dr. Rhodes did not change the claimant’s MMI date, but rather agreed with Dr.

Collins who placed the claimant at MMI on September 8, 2010.  However, this

assertion is totally without merit.  The record reflects that Dr. Rhodes performed a

second carpal tunnel surgery on June 25, 2012, which placed the claimant in a new

healing period.  In fact, as acknowledged by the claimant, respondents paid for the

additional surgery, as well as follow-up treatment through on or about October 9,

2012, at which time respondents, for unexplained reasons, terminated the

claimant’s temporary total disability while continuing to pay related medical through

an undetermined date at which time respondents controverted any and all medical

treatment.  I feel compelled to point out that during the prehearing process

respondents identified witnesses to address the reason for controverting all

additional benefits; however, respondents failed to call any witnesses it support of

its position.

The claimant, Marilyn Genise Compton, testified in her own behalf.  The

claimant sustained a compensable carpal tunnel injury to her right dominant hand

while working for Arkansas Department of Veterans Affairs.  The claimant’s primary

and authorized treating physician is Dr. Kevin J. Collins.  Dr. Collins has continued

to provide the claimant reasonably necessary medical treatment at all times since

the prior hearing in this claim.  The claimant testified that because of her continued
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physical problems, Dr. Collins made a valid referral to Dr. David M. Rhodes, an

orthopedic surgeon with Ortho Surgeons in Little Rock, Arkansas.  The claimant

testified, and the medical evidence confirms, that the claimant underwent a second

right carpal tunnel release by Dr. Rhodes on June 25, 2012.  (Tr.12)(Cl. Ex. A, p.4)

Respondents exercised good faith in meeting its obligations under our

workers’ compensation laws by paying for the surgery, follow-up treatment, as well

as additional temporary total disability until October 9, 2012.  Apparently,

respondents terminated temporary total disability based upon Dr. Rhodes’

physician’s status report indicating that the claimant could return to “usual and

customary” work duties on October 9, 2012.  (Cl. Ex. A, p.6)

The claimant continued to see both Dr. Collins, as well as Dr. Rhodes

following the June 25, 2012, release.  On October 18, 2012, Dr. Rhodes

recommended a repeat EMG to determine if there was any objective evidence of

improvement.  His report clearly indicated that the claimant was to continue off work

until following the EMG and that she would be reassessed at that time.  Dr. Collins

prescribed medications Soma and Lyrica to treat the claimant’s symptoms.  The

claimant returned to Dr. Collins on November 16, 2012, at which time the claimant

was advised to remain off work.  Next, the claimant was examined and evaluated

by Dr. David Rhodes on January 14, 2013, still complaining of pain and numbness

in her right hand.  Dr. Rhodes pointed out that the nerve conduction study showed

moderate carpal tunnel syndrome which was an improvement over the study done
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in 2008.  Dr. Rhodes placed restrictions on the claimant’s activities, advised her to

obtain a wrist immobilizer to wear at night, and started the claimant on prescription

medication, Neurontin.  Dr. Rhodes estimated the claimant’s impairment rating at

twenty percent (20%) to the right upper extremity while not addressing the issue of

maximum medical improvement.  He asked that the claimant return in six (6) weeks

for follow-up to evaluate her progress.  (Cl. Ex. A, pp.7-12)

The claimant returned to Dr. Rhodes on February 25, 2013, at which time Dr.

Rhodes discontinued Neurontin because it did not improve her symptoms, opined

that the claimant had reached MMI with a twenty percent (20%) impairment rating

to the right upper extremity, at which time he released the claimant to return on an

as needed basis.  (Cl. Ex. A, p.14)

As previously noted, respondents accepted and paid the impairment rating.

By agreement of the parties, the remaining issues concerned the date claimant’s

healing period ended, claimant’s entitlement to additional temporary total disability,

as well as claimant’s entitlement to continued reasonably necessary medical

treatment.

ADJUDICATION

An employee who suffers a scheduled injury is entitled to receive temporary

total or temporary partial disability during her healing period or until she returns to

work, regardless of whether she has demonstrated that she is actually incapacitated

from earning wages.  Ark. Code Ann. §11-9-521(a); Wheeler Construction Co. v.
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Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  “Healing period” means “that

period for healing of an injury resulting from an accident.”  Ark. Code Ann. §11-9-

102(12).  Whether or not a claimant’s healing period has ended is a question of fact

for the Commission.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d

878 (2002).

 The claimant’s testimony is undisputed.  The only physician addressing the

end of the claimant’s healing period is Dr. David Rhodes who determined that the

claimant reached MMI on February 25, 2013.  The claimant has never returned to

gainful employment.  Accordingly, under the statutory and case law, the claimant

is entitled to additional temporary total disability benefits from the date respondents

terminated temporary total disability on October 9, 2012, and continuing until the

end of the claimant’s healing period on February 25, 2013.

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the
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responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

The claimant’s authorized treating physicians have prescribed medications

to maintain the claimant’s condition.  The claimant’s undisputed testimony is the

prescription medications maintain her symptoms.  Respondents have offered no

valid reasons for discontinuing the claimant’s prescribed medications.  Accordingly,

I find that the claimant is entitled to continued reasonably necessary medical

treatment provided by her authorized treating physicians.

AWARD

Respondent, Public Employee Claims Division, is hereby directed and

ordered to pay, to the claimant, additional temporary total disability benefits at the

rate of $522.00 per week beginning October 10, 2012, and continuing through

February 25, 2013.

All accrued benefits shall be paid in lump sum and without discount.

Respondents are further directed and ordered to pay all outstanding medical

and related treatment and remain responsible for continued reasonably necessary

medical treatment.

Additionally, claimant’s attorney, Mr. William C. Frye, is hereby awarded the

maximum statutory attorney’s fee on all indemnity benefits awarded herein, one-half

(½) to be paid by the respondents and one/half (½) to be paid out of the claimant’s

benefits pursuant to Ark. Code Ann. §11-9-715.
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This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


