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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On April 14, 2014, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The issue of

continued medical benefits was withdrawn by the claimant as one to be addressed during the

course of this hearing. The Pre-hearing Order is herein designated a part of the record as

Commission Exhibit #1.

The testimony of James D. Cates, and Joseph Adam Ferguson, along with the deposition
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testimony of James Weiser and Jeffery Allen Cram, coupled with medical reports and other

documents comprise the record in this claim.  The proffered exhibit of the respondents, while

included in the hearing transcript, was not admitted into evidence nor was it considered in

addressing the issues in dispute in this claim.

DISCUSSION

James D. Cates, the claimant, with a date of birth of August 31, 1974, is a resident of

Popular Bluff, Missouri.  The claimant has a high school education, attended a trade school

where he obtained his CDL in 2000.  Prior to securing his CDL the claimant’s work history

consisted of odd jobs.  Since obtaining his CDL in 2000, the claimant has work as a truck driver.

The claimant commenced his employment with respondent-employer on June 25, 2007,

as a delivery driver.  Respondent-employer is not headquartered in Popular Bluff, Missouri, and

there was not a Harris Bakery office in Popular Bluff.  Drivers are located through the state that

perform the same duties as the claimant, as far as delivering bread products to area stores.  

The claimant remained in the same employment position throughout his employment with

respondent-employer.  The claimant maintains that prior to July 2, 2012, he was in “perfect

health”.   The claimant concedes that he had been seen by a doctor a couple of times in 2010.  As

well as having seen a doctor in connection with a shoulder complaint. 

The claimant provided testimony regarding a normal workday in the employment of

respondent-employer as a delivery driver:

     A normal day consisted of a phone call that I would receive
from the shuttle driver.  That gave me forty-five minutes to get up,
get dressed, and get to the semi-truck.  We would do a transfer into
the empty truck, where the shuttle driver would drive that truck
back doing stops on his way back, and we would do an inspection
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report, and then, continue through the day with the delivery route.
(T. 19). 

The claimant delivered bread products to twenty-three (23) grocery stores on his route.  The

claimant delivered products on the same route every day for five (5) years.  

The claimant contends that while delivering bread to a Harps Store in Corning, Arkansas

on July 2, 2012, he became overheated.  The incident occurred at approximately 6:00 p.m.  At the

time of the afore the claimant had been at work for twelve (12) hours.  In describing the incident

which serves as the basis for the present claim, the testimony of the claimant reflects:

     I started getting very weak, very nauseous.  I couldn’t hardly
stand.  I started throwing up, and the next thing I know, my lungs
started burning, and that’s pretty much - - I threw up everywhere
and the store had to finish unloading the truck. (T. 21).

The testimony reflects that the claimant suffered a heat-related incident.  The claimant had four

(4) other stores to make deliveries after the incident at Harp’s, which he completed.  The

claimant described his condition upon completing his route:

     When I got back to the truck stop after calling my wife to come
and get me, I get out of the truck and, basically, collapse. (T. 22).

The claimant was taken to the emergency room in Poplar Bluff by his wife.  The evidence

reflects that the claimant spent the next three (3) months in and out of the hospital in treatment of

his injury.  The claimant offered that the symptoms that he had the most difficulty with was

shortness of breath and a hard time breathing, along with nervousness, and loss of sleep.  As far

as the pain he experienced, the claimant testified:

     I would have a lot of pain usually in my left lung, but
sometimes in my right lung.  There’s been several times that I
would have to go to the ER because it was so bad. (T. 23).
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At one point the claimant was treated at Barnes-Jewish in St. Louis.  Dr. Carl Lawyer, at Popular

Bluff Pulmonology and Sleep Center, has been the claimant’s primary pulmonologist.

The claimant testified that there was an effort to get him back to work, and in the afore he

generally dealt with Jeff Cram, the Director of Transportation, for respondent-employer. 

Communication was had between the claimant and Mr. Cram via telephone, with a mixture each

calling the other.  The claimant asserts that he felt the Mr. Cram was putting “a little” pressure on

him to get back to work.  The claimant testified that he asked Dr. Lawyer several times to help

him get back to work. 

The claimant testified that he returned to work on October 8, 2012, which was light duty. 

In relaying the accommodations made for him by respondent-employer, the claimant testified:

     I would sit in the passenger seat, while they had another driver
drive the truck. (T. 25).

The testimony of the claimant reflects that the other driver was Cheyenne Woods, who knew his

route because he had been driving it in the claimant’s absence.  

The claimant elaborated on his work environment during the first few days that he was

back at work:

     The first day was wonderful, I was so glad to be back to work. 
The second day, I had some problems. 

     Breathing problems.  My wife picked me up from the truck in
Corning, Arkansas, and took me to the hospital. (T. 25). 

The testimony of the claimant reflects that he worked for four (4) weeks following his return. 

The claimant continued:

     Oh, it went well with Mr. Woods.  I didn’t have any problem
out of him.
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      I had problems, I would have breathing problems and chest
pain, lung pain.  (T. 26).

The claimant testified that he performed fifty percent of the work:

     I would help unload the truck with the other driver. 

     It would be putting the dolly underneath the bread and wheeling
it into the store, dropping it, grabbing the empties and putting them
back in the truck. (T. 26). 

 The testimony of the claimant reflects that during the four (4) week period he did not reach the

point that he felt that he could perform more and more of the work:

     It didn’t.  It stayed about the same.  I couldn’t do it. (T. 27).

The claimant testified that he remained in contact with Mr. Cram, who was his immediate

supervisor, during the time that he was on light duty. 

The testimony of the claimant reflects that Mr. Cram was his immediate supervisor prior

to July 2, 2012.  The claimant offered that during the first six (6) months of 2012, he usually

talked with Mr. Cram once a month; that he did not have a supervisor in Popular Bluff; and that

he was afforded his independence in performing his job.  The claimant noted that prior to July 2,

2012, the only person with respondent-employer that he spoke with maybe the dispatcher or the

truck driver that came and brought him the bread. 

The claimant discussed the nature of his contact with supervisory personnel following his

return to work in October 2012:

     The contact I had with Mr. Cram came the second day of work,
which was actually three days after my first day, because we
worked Monday, Wednesday, Friday.  He called me - - he called
me a pussy. (T. 28).

The claimant asserts that he received a call from Mr. Cram “almost daily” after he returned to
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work in October 2012:

     He would call me in the evenings, usually after eight o’clock.
(T. 29). 

As far as the basis of Mr. Cram being upset and calling him following his return to work, the

claimant offered:

     “Quit bringing up your injury and the truck problems.”  

     That I needed to let it go. (T. 29-30).  

The claimant maintains that he was not talking to anyone about his injury.  The claimant asserts

that there was a problem with an air line leak of the truck that he was driving at the time.

The claimant testified regarding the procedure in place regarding a problem with a truck,

even before his July 2, 2012, injury:

     Depending on how severe it was, it would either be wait until it
got back to Rogers, Arkansas.  If it was severe enough, Duckett
Trucking Center would do the work on it, there in Poplar Bluff. (T.
30).

The claimant testified that on occasion he would call a mechanic regarding the truck.  The

claimant asserts that the afore was acceptable and that he had been provided the telephone

number for the mechanic.  

The claimant testified that he talked to the mechanic about the specific problem of the air

line leak on the truck, which was an issue relating to the brakes.  The claimant asserts that Mr.

Cram became upset with him and terminated his employment on November 10, 2012.  The

testimony of the claimant reflects that there were certain day during the week the he did not

work– Saturday, Sunday, Tuesday, and Thursday.  

The claimant noted that he received the telephone call from Mr. Cram on Saturday, 
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November 10, 2012, at 8:30 p.m.  The claimant testified that he had spoken with Mr. Cram on

Friday, November 9, 2012.  Regarding the substance of the telephone conversation with Mr.

Cram on Saturday, November 10, 2012, the claimant testified:

     I had no business calling the mechanic.  I had no right to do it. 
He said, “You’re done, you’re finished.”.  (T. 32).

The claimant noted that the November 10, 2012, telephone call from Mr. Cram was not short,

explaining:

     He would keep repeating himself until I had to ask him,
“What’s the point of this call?” (T. 33).

The claimant testified that he did not understand that Mr. Cram was terminating his employment

on the phone.  The claimant asserts that it was at the point when Mr. Cram said, “you’re

finished” that he realized that his employment had been terminated.  The claimant maintains that

in addition to the issue with the air leak on the truck, Mr. Cram was also angry with him because

he complained about the air conditioner in the truck.  The claimant concluded that Mr. Cram was

upset because he had called the mechanic. 

The claimant was not represented by an attorney at the time of the November 10, 2012,

telephone conversation with Mr. Cram.  The claimant submitted an application for

unemployment benefits following the termination of his employment by Mr. Cram.  The claimant

maintains that in submitting the unemployment application, he explained his compensable injury

and the problems that he was experiencing as a result of same.  

The testimony of the claimant reflects that respondents ceased paying for his medical

treatment relative to his compensable injury for a while, but resumed when they were contacted

by his attorney.  
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The claimant maintains that his physical condition following his November 10, 2012,

firing remained about the same.  The claimant offered that he had days that were better and days

that were not.  The testimony of the claimant reflects that he did make other job applications

during the period subsequent to the termination of his employment by respondent-employer, to

include Wal-Mart, the Poplar Bluff School District, Snap-On Tools, Kroger, and K-Mart.  The

claimant testified that he was never offered a job as a result of the afore.  The claimant testified

that he has not worked any place since respondents terminated his employment in November

2012. 

The claimant continues to treat with Dr. Shen in connection with his injury. The claimant

testified that his conditions improving, explaining:

     I can do more activities, before I could do before, [sic].  I still
have trouble doing them, but I can do them more myself. (T. 36).

The claimant’s testimony reflects that he can now walk farther than previous and better carry

things.  Also, the pain is not as great.  The claimant identified the medications that he currently

takes in the treatment of his compensable injury, to include Symbicort, Qvar, Ventilin, Albuterol,

and Spiriva.  The afore medications are authorized by Dr. Shen in St. Louis.  The claimant is

scheduled to see Dr. Shen in August, 2014. 

During cross-examination, the claimant confirmed that he was separated from

respondent-employer in November 2012.  The claimant conceded that he was represented by an

attorney out of Poplar Bluff, as of August 3, 2012, relative to the compensable injury, however

he later released her.  The claimant is uncertain if the release of the attorney occurred before he

returned to work in October, 2012 or his termination in November 2012.  
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The claimant acknowledged that on September 21, 2012, he was released by Dr. Lawyer

to ease back into work and work towards getting back to his regular job.  Thereafter, the claimant

went for the DOT physical at the direction of respondent-employer in Northwest Arkansas,

which was performed by Dr. Lowell.  The claimant passed the DOT physical and was allowed to

return to work in October, 2012.  The claimant was issued a health card for one (1) year as a

result of the DOT physical. 

The claimant confirmed that he was released as being at maximum medical improvement

by Dr. Montgomery on January 4, 2013, which was after he had left the employment of

respondent-employer.  The testimony of the claimant reflects that Dr. Anand is checking his lung

function periodically.  The claimant confirmed that the results of the periodic testing has

remained the same.  The claimant testified that the frequency and severity of the asthma attacks is

less now with the Symbicort that he takes. 

The claimant maintains that he returned to work for respondents on October 8, 2012.  The

records reflect that the claimant last showed up on the payroll of respondent-employer through

November 15, 2012.  The claimant asserts that it was during a November 10, 2012, telephone

conversation with his supervisor, Jeff Cram, that he was informed that he was being let go.

The claimant acknowledged that at the time he returned to work in October 2012, he was

working his regular hours and earning his regular pre-injury wages.  The claimant confirmed that

after a couple of weeks with Cheyenne Woods being on the truck  he requested to be allowed to

drive the truck by himself.  The claimant confirmed that he request of Jeff Cram that Mr. Woods

be taken off of the truck. The claimant testified that he did drive the truck for a half week by

himself, which was that period prior to him becoming separated from the employment of
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respondent-employer.   

As to the request that Mr. Woods be removed from the truck as evident of the claimant

being ready to do the job himself, the claimant asserts, “I was sure going to try”. (T. 42).  The

claimant’s testimony reflects that during the half week period that he worked on the truck by

himself he ran his route delivering bread to the twenty-three (23) stores just as he had before the

accident.  

The testimony of the claimant reflects that he interviewed with Snap-On three (3) times

during the time that he applied for other jobs after his employment was terminated by

respondent-employer.  The claimant acknowledged that from a physical standpoint he would

attempt to perform the jobs if he was hired.  

The claimant received unemployment benefits after his employment was terminated by

respondents, and testified that he made the weekly contacts required in Missouri by the

Department of Workforce Services.   The testimony of the claimant reflects that his gross weekly

unemployment benefits were $320.00, of which he received $288.00.  In terms of the duration of

his receipt of the unemployment benefits, the claimant testified:

    Of course, I had to go through the waiting week; shortly after I
was terminated, until the funds ran out.

     It wasn’t that far.  I can’t remember the exact date. (T. 43).

The claimant denies receiving the unemployment benefits through the end of the year.   As to

whether he received both unemployment benefits and temporary total disability at the same time,

the claimant offered:

     I would have to say probably in October, but I did not receive
the disability from Union Standard until November. (T. 44).
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The claimant conceded that there might have been an overlap of receipt of benefits,

unemployment and temporary total disability.  The claimant asserts that the checks for workers’

compensation benefits were backdated, such that he never received checks for both sources at the

same time.  The claimant is uncertain if the backdated checks for temporary total disability

benefits covered the same time period that he received unemployment benefits. (T. 44).  

The claimant testified that he disclosed his work-related injuries to the Missouri

Department of Labor when applying for unemployment compensation benefits.  As to his being

granted the Missouri unemployment benefits, in light of the afore, the claimant offered:

     They were basing that off from federal disability.  I was denied
and was told that I could do some sort of job. (T. 45).

The claimant acknowledged that the above was respect to his Social Security Disability

application.

The testimony reflects that during his deposition the claimant relayed that he could not

walk any long distances – two miles –  without getting short of breath or starting to cough.  The

claimant acknowledged posting on his Facebook page information about biking through a

wildlife refuge in Missouri.  The claimant attributed the afore to orders of his doctor to exercise. 

The claimant testified that the distance between the gates cited in the posting was approximately

two and a half miles.  Further, the claimant maintains that he had to stop several times, and that

when he could not ride the bike, he walked.  The afore occurred on September 2-3, 2012.  The

claimant added regarding the afore dates:

     September 2nd was the auto tour.  I was only in the automobile. 
September 3rd was bike. (T. 46).

The claimant concedes that the high temperature on September 3, 2012, was ninety degrees.
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The claimant acknowledged that he relayed during his deposition that dirt roads and

gravel roads irritated his lungs and respiratory system.  The testimony of the claimant reflects that

the road surface/pathway during the biking and hiking was gravel.  The claimant added that he

had an N95 mask on.   The testimony reflects that the September 2012, bike ride occurred during

the time that the claimant was off work and receiving temporary total disability benefits in

connection with his compensable injury.

The claimant maintains that he was never told the reason for the termination his

employment until later.  There is no evidence in the record to reflect that the claimant’s

employment was terminated because he relayed to supervisory personnel that he was unable to

perform his job duties because of the July 2, 2012, compensable injury.  The claimant denies

using profanity during his conversation with Bobbie Hipps, the mechanic.  The claimant

concedes that he used profanity in his conversation with Jeff Cram after Mr Cram initiated it. 

The claimant added:

     I don’t deny the profanity, but it was after it was instigated by
him. (T. 47).

During re-direct examination, the claimant testified that he received the above mentioned

telephone calls from Mr. Cram at 8:00 and 9:00 at night.  The testimony of the claimant reflects

that he was with his wife and children in the park at the time of the Facebook postings, and  that

they were all on bikes.  In describing the nature of the rides through the park, the claimant

testified:

     Nice slow ride.  It wasn’t anything fast, elaborate, no racing,
because I didn’t want any kids getting hurt on rocks. (T. 49).

The claimant maintains that both Dr. Lawyer and Dr. Montgomery recommended that he get
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some exercise.

The claimant acknowledged that he received temporary total disability benefits in

connection with his injury from the date of the accident, July 3, 2012, until he return to work on

October 2, 2012.  The claimant again received temporary total disability sometime in October

2013 until January 2014.  The claimant offered that the triggering point in October 2013, for the

resumption of temporary total disability benefits was a visit to Dr. Shen and a corresponding

report.  The claimant testified that he has continued to see Dr. Shen as an authorized treating

physician.  The testimony of the claimant reflects that he was not given any explanation as to

why the temporary total disability benefits were stopped.

The testimony of the claimant reflects that while he was doing about 50% of the work he

usually performed when he returned to work in October 2012, at the time he requested that Mr.

Woods be removed from the truck he was capable of performing 80% of the work.  The claimant

testified that Mr. Woods performed some the physical labor of unloading the bread when he was

on the truck.  

The claimant confirmed that when Mr. Wood was removed from the truck at his, the

claimant’s request, total responsibility of delivering the bread, to include unloading it, rested on

him.  As to his ability to perform the afore, the claimant testified, “I tried”.  The testimony of the

claimant reflects that he was on the truck by himself for “about half a week”.   The claimant

maintains that at the conclusion of the afore “half week” his employment was terminated on

November 10, 2012.   But for the fact that his employment was terminated, the claimant asserts

that it was his plan to continue working on the truck alone, adding:

     I was going to do it.  I had some of the stores help me when I
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couldn’t do it. (T. 54).

The claimant explained his reasoning for wanting to work on the truck without the assistance of

Mr. Wood, who was driving and helping with the unloading of the bread:

     I wanted to prove that I could do it; physically and mentally, I
wanted to prove it. (T.54). 

The claimant confirmed that once he went solo on the truck all of the stores on his route

received their delivery of bread.  As to the degree of his success in delivering the bread to the

stores once he was solo on the truck, the claimant’s testimony reflects:

     They got delivered but the Pocahontas and the two Donathan
stores unloaded the truck. (T. 55). 

Joseph Adam Ferguson drives an 18-wheel truck for respondent-employer out of Roger,

Arkansas.  Regarding the difference in the name of respondent-employer, Mr Ferguson explained

that Ozark in the transportation side of Harris Baking.   Mr. Ferguson performed the same job

duties in the summer and fall of 2012.  Mr. Ferguson explained his relationship and interaction

with the claimant in 2012:

     Co-workers, friends.  We used to have to meet up.  He used to
get his bread from me on Fridays up until we went to a three-day
week. (T. 57).  

As to his knowledge of any pre-existing lung condition involving the claimant, Mr. Ferguson

testified:

     The only thing I can ever remember him mentioning at all was
having some fiberglass particles in his lungs. 

     From doing a remodel or something. (T. 57-58).

Mr. Ferguson was questioned regarding the circumstances during which the afore information
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was disclosed by the claimant:

     Not really.  I mean, he - - you know, he’d been feeling bad one
day and he was, you know, drinking (sic) quite a bit of coughing. 
And I had asked him what was wrong, and he said he wasn’t really
for sure and he had went to the doctor, I guess, and got it checked
out.  And he said they had found something on his lung that they
wanted to look at.  And I guess they run some tests or something
and figured out that the white spots were fiberglass particles that he
had breathed in..

     No, other than he said there wasn’t anything they could do for
it. (T. 58).

Mr. Ferguson testified that he was aware that the claimant returned to work for

respondent-employer for a little while following the July 2012, compensable injury.  During the

afore period, Mr. Ferguson testified regarding his conversation with the claimant relative to his

continued employment:

     No, the only thing I can really remember him ever saying was
the day that him and Bobby Hipps had gotten into a disagreement
on the phone, and I told James, I said, “You know, that probably
wasn’t a good idea,” because, you know, he could lose his job, and
he said he didn’t care. (T. 59).

Mr. Ferguson asserts that the claimant did make statements or comments to him about making

the respondent terminate him or pushing them to terminate his employment:

     Well, pretty much the only thing I can remember him saying is,
you know, pretty much that he dared them to fire him. (T. 59).

Mr. Ferguson testified that the claimant did not explain why he dared respondent-employer to

fire, nor was he joking at the time he made the statement.  Mr. Ferguson offered, as to why the

claimant wanted to be fired:

     Yeah, he said he was tired of the Bakery and the way they were
doing him. (T. 60).
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Mr. Ferguson testified that based on his conversation with the claimant he was aware that

the claimant and Mr. Jeff Cram had several disagreements on the telephone.  Mr. Ferguson

continued regarding the claimant’s contact with Mr. Cram:

     He said - - I remember one time he told me that they got into a
pretty good screaming match with each other on the phone. (T. 61).

Mr. Ferguson testified that the claimant thought that respondent-employer was trying to push him

out of his job because of the hiring of the “temporary guy”, Cheyenne Woods, that they hired to

run his route.  Mr. Ferguson testified that he did contact either Mr. Cram regarding the claimant’s

comments of daring them to terminate his employment, explaining:

     Well, I mean, it’s kind of like a being in the middle type deal,
you know, because I’m employed by them, and James is my friend;
so - - (T. 64).

The testimony of Mr. Ferguson that he relayed the above after being contacted by Mr. Cram:

     Just wanting to know if James had, you know, made any
mention or if I had heard anything. (T. 64).

Mr. Ferguson testified that Mr. Cram was pretty much the only one he talked to about his

conversations with the claimant.

During cross-examination Mr. Ferguson testified that he could not recall the date of his

telephone call to Mr. Cram.  Mr. Ferguson offered that he had the telephone conversation with

Mr Cram regarding the claimant’s dare before the claimant was fired, adding:

     I don’t remember the date of when he got into the argument
with Bobby, because Jeff had called me and asked me about it,
because Bobby Hipps called him, and he wanted to know if James
had told me anything about him getting into a disagreement with
Bobby Hipps. (T. 67).

Mr. Ferguson testified that he and the claimant did not talk on a daily basis.  Regarding the time
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frame of the conversation with the claimant, Mr. Ferguson testified:

     I don’t know if he was still on the truck or not.  I’m not really
for sure.  I mean, I wouldn’t know because I didn’t see James at
that point in time because we weren’t doing transfers anymore. (T.
67-68).

As to why he and the claimant were talking to each other since transfers were no longer being

done, Mr. Ferguson explained that they “have been friends”. (T. 68).   Regarding the telephone

conversation with Mr. Cram, Mr. Ferguson testified Mr. Cram called him:

     Asked me if I knew anything about it (the Hipps episode); if
James had said anything to me about it. (T. 68).

Mr. Ferguson’s testimony reflects that he understood that the claimant had made come

complaints about the air conditioner on the truck.  Mr. Ferguson testified that he did not

remember anything about the air brakes:

     No, I remember him saying something about when he came
back that they had done something with the mirror, you know, like
maybe somebody had knocked it loose from the truck or
something, and that there was like a nail and something else
holding it on. 

     That was at the same point in time as when he came back. (T.
68-69).

Mr. Ferguson continued regarding his understanding of the complaints that the claimant made to

Mr. Hipps after his return to light duty work:

     Yeah, because he - - well, from - - because he told me - - James
Cates did, told me that, you know, he had written the air
conditioner up and that’s what caused him to come down ill, you
know, from getting overheated, and that they still hadn’t fixed it by
the time he returned. (T. 69).

Mr. Ferguson testified that Mr. Cram was his supervisor, as well as the claimant’s.  Mr.
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Ferguson testified that he had frequent contact with Mr. Cram, even before the claimant’s injury:

     Oh, we just talked.  You know, I’d call him or every once in a
while he’d call me to see how everything was going, just talk, just
general conversation. (T. 70).

Regarding his recollection of the conversation he had with the claimant about the black spot on

his lung, Mr. Ferguson testified:

     Yes, but when, I don’t remember.  I mean, I know it was
beforehand, but I can’t, like, give you an exact - - I’m not good
with dates. (T. 70-71).

During redirect examination, Mr. Ferguson testified that the conversation that he had with

Mr. Cram regarding the termination of the claimant’s employment took place later on the same

date that the claimant had the argument with Mr. Hipps.  The testimony in the record reflects that

Mr. Hipps is not an employee of respondent-employer.  Mr. Ferguson testified regarding Mr.

Hipps:

     He is over the maintenance, like the fleet repairs for the tractors
and trailers, because he’d in charge of, like, Ideal Lease, when we
lease our equipment from. (T. 72).

During rebuttal, the claimant testified that he has never told anyone that he has black

spots on his lungs, nor has he told anyone that he had a problem with being exposed to fiberglass. 

The claimant acknowledged an emergency room note from years earlier having to do with some

type of insulation – cellulose recycled newspaper.  The claimant asserts that the afore had not

been an issue.  The claimant denies telling Mr. Ferguson anything about his lungs.  

The claimant asserts that the truck he returned to following his injury was the same as he

used before the injury, and that he complained about the air line brakes, not the air conditioner. 

The claimant denied that he told Mr. Ferguson that he wanted to be fired.  
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During further re-cross examination the claimant denied that he made comments to Mr.

Ferguson about wishing the respondent-employer would go ahead and fire him or daring them to

fire him.  The claimant asserts, regarding the afore conversation:

     I did not say it that way.

     I’m not going to be their yes man anymore.  I’m not going to
jeopardize the safety of me or others.  If they don’t like that, then,
they can do something about it.  I’m not going to quit. (T. 76-78).  

The testimony of James Weiser was obtained by deposition on May 23, 2014, and

designated a part of the hearing record as Respondent Exhibit #3.  Mr. Weiser is employed as

Transportation Manager with Harris Baking Company.  Mr. Weiser elaborated regarding the

afore 

     Yeah, it’s Ozark Empire Distributors, d/b/a Harris Baking
Company. (RX #3, p . 4).

At the time of the May 23, 2014, deposition Mr. Weiser had been employed in his present

position for one year and four months.  Prior to the afore, Mr. Weiser testified that he was

employed as Fleet Safety Director.  The testimony of Mr. Weiser reflects that in both positions he

had the opportunity to work with and around the claimant.  

Mr. Weiser testified that he dealt with the claimant in the context of the present workers’

compensation claim.  Mr. Weiser denies that he was contacted by either the claimant or the

claimant’s wife claiming that the claimant’s condition was work-related.  Likewise, Mr. Weiser

denies he ever chastised the claimant or made fun of him for filing or pursuing a workers’

compensation claim.  Mr. Weiser testified regarding the claimant’s effort to return to work in

October 2012:
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     We had Mr. Cates, in order to return to duty after being off for
any medical reason, you have to be re-certified with a medial,
D.O.T medical certification, so we had to go through that process
and get Mr. Cates medically re-certified, which he did and passed,
had got his medical card and then we basically put him back to
work.  We had a guy with him when he started back, you know, to
make sure he was okay but basically we brought him back to work. 

     That’s the driver [Cheyenne Woods] from a temporary service
in the Poplar Bluff area that we trained from the temporary service
in Mr. Cates’s absence. (RX #3, p. 5-6).

As far as Mr. Woods’ function on the truck with the claimant, Mr. Weiser testified:

     Just to make sure James was okay and could physically handle
the job.  Just a backup plan, basically. (RX #3, p. 6).

Mr. Weiser denies that there was any intention on the part of the respondent-employer to train

Mr. Woods to replace the claimant or to push the claimant out of his job.  Mr. Weiser maintains

that Mr. Woods’ function was explained to the claimant.  

Mr. Weiser testified that the claimant’s job function when he returned to work in October

2012, was to making deliveries to the stores on his route, the same as before the injury, for which

he received the same earnings as before the accident.  Mr. Weiser testified regarding the

claimant’s separation from the employment of respondent-employer:

     He - - it all started with his call, all of our trucks are leased
through Ideal Lease.  And these drivers have a mechanic’s phone
number with Ideal Lease should they have any safety-related issues
with the truck.  And James called the main mechanic with Ideal
Lease and was pretty, I guess got into kind of a heated conversation
with the mechanic and I’m really not sure what the issues with the
truck were, how the conversation got heated but then the mechanic
called the former transportation manager and complained to him
that, you know, our driver called him up and was belligerent and
vulgar with him and that he didn’t feel like that he needed to take
that kind of abuse.  That’s where began.  And then our
Transportation Manager at the time, Jeff, called Mr. Cates. 
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*          *          *

     So Jeff called Mr. Cates and Mr. Cates was basically - - lit into
him, for lack of a better word, you know, with profanities and
being pretty loud in the phone and basically just asked Jeff, you
know, if he didn’t like the way he was or if he didn’t like the
conversation or - - (RX #3, p. 7-8). 

Mr. Weiser maintains that the conversations that the claimant had with the mechanic and Mr.

Cram served as the basis of the termination of the claimant’s employment by respondent-

employer. 

Mr. Weiser testified regarding his knowledge of the claimant making statements of his

intent to try to bet fired or wanted to be fired:

     We have another driver that is also an outpost driver, is what I
call them, and he lives in Batesville, Arkansas.  And James Cates
and he were, became pretty close friends over the years.  And the
other driver, this other outpost driver, had said that, you know,
before this even happened that James had told him that that was his
intention, to get let go. 

     His name is Adam Ferguson. (RX #3, p. 11-12).

During cross-examination, Mr. Weiser testified that he has been employed by respondent-

employer a total of eleven (11) years.  Prior to July 2, 2012, Mr. Weiser was the claimant’s direct

supervisor.  The testimony of Mr. Weiser reflects that the claimant started working for

respondent-employer in June 2007, after having a pre-employment physical.  Mr. Weiser

confirmed that the claimant did not have any discipline problems resulting in written warning or

anything during the five year period that he supervised him.  

The testimony of Mr. Weiser reflects that the claimant’s job duty was that of a route

delivery driver and that he was a good employee.  Mr. Weiser described the extent of his day-to-
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day contact with the claimant during the five year period of his supervision:

     Unless there was a problem I would have had no contact,
basically other than some, maybe some safety training or calling
him to check and see how he’s doing on the route or something
like that. (RX #3, p. 14).

As to how he gained knowledge that there was a problem with the claimant on July 2, 2012, Mr.

Weiser testified:

     I can’t remember if it was the night of July 2nd or the next day. 

     Either himself or his wife would have called someone. 

*          *          *

     No.  I was not aware of an injury.  When we were first notified,
no, no one knew what was wrong. (RX #3, p. 15). 

The testimony of Mr. Weiser reflects that he became aware that the claimant was in the hospital

the next day, July 3, 2012, from a telephone conversation with the claimant’s wife.  Mr. Weiser

continued regarding his recollection of the claimant’s difficulties of July 2, 2012:

     Well, I don’t remember a lot right off the bat because it never
was - - obviously I was concerned about the guy’s health but it
never was presented as a work-related claim.  (RX #3, p. 16).

Mr. Weiser offered that he learned that it was a work-related claim “probably a couple of weeks

after the fact”. (RX #3, p. 16).  

Mr. Weiser testified that Mr. Cram made the determination to terminate the claimant’s

employment.  Mr. Weiser denies that he had a discussion regarding the termination with Mr.

Cram prior to the termination of the claimant’s employment.  The testimony of Mr. Weiser

reflects that the termination of the claimant’s employment caught him, Mr. Weiser, by surprise.  

The testimony of Mr. Weiser reflects that the trucks of respondent-employer are leased
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from Ideal Lease, who was responsible for the maintenance of the vehicles.  Mr. Weiser testified

that respondent-employer has leased their trucks from Ideal Lease for eight (8) years.   Mr.

Weiser denied that there had been issues regarding the maintenance on the trucks, explaining:

     No, what I’m saying is that the maintenance of the truck is not
an issue.  These guys do a great job keeping these trucks in top
shape. (RX #3, p. 19).

Mr. Weiser testified that the terminal for Ideal Leasing is located in Lowell, Arkansas, as

is Mr. Hipps.  Mr. Weiser confirmed that he never saw a written account of the conversation

between the claimant and Mr. Hipps.  Mr. Weiser testified that he did talk with Mr. Hipps and

Mr. Cram after the conversation between the claimant and Mr. Hipps and that of the claimant

with Mr. Cram.  Regarding the afore conversations, Mr. Weiser testified:

     The exact quote that took place during the phone conversation
between Mr. Cates and Mr. Cram was, that basically when the
conversation got heated Mr. Cates stated, this his how I am, I’m
not going to quit.  If you don’t like how I am then do what you
have to do.  And he repeated that several times. (RX #3, p.20).

The testimony of Mr. Weiser reflects that it was Mr. Cram that came to the conclusion that the

claimant was belligerent and vulgar.  Mr. Weiser testified that prior to July 2, 2012, he had never

had an occasion to witness the claimant being belligerent or vulgar, nor had anyone described the

claimant as such.  

At the time of the May 23, 2014, deposition Mr. Weiser had the claimant’s personnel file

in from of him, which included the response of respondent-employer to the claimant’s

unemployment benefits.  The afore document, which is dated November 14, 2012, was

handwritten by Mr. Cram and provided to the Missouri Department of Unemployment.

Mr. Weiser testified that he talked with Mr. Ferguson, but there was not a written
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document of the conversation.  Mr. Weiser testified that Mr. Ferguson has been employed by

respondent-employer for six or seven years.  As to whether Mr. Ferguson was a partner or co-

driver with the claimant, Mr. Weiser testified:

     On occasion they had met up.  Not like a co-driver but meet up
and exchange stores or, you know, one driver may have a little bit
more bread and the other driver go help him out type deal. (RX #3,
p. 23). 

Mr. Weiser testified that he had his conversation with Mr. Ferguson after the termination of the

claimant’s employment.  Mr. Weiser denied that he approached Mr. Ferguson in causing the

conversation to come about:

     No, if I remember correctly, he offered the information after he
fount out about the termination.

     No, he called - - I wouldn’t have seen him physically. (RX #3,
p. 24).

Mr. Weiser testified regarding the duration that the claimant worked light duty with Mr.

Woods following his return to work in October 2012:

     I do not remember exactly but if I was going to guess I would
say a couple of weeks, probably. (RX #3, p. 25).

The testimony of Mr. Weiser reflects that he is unaware of the claimant having a confrontation

with anybody else besides Mr. Hipps during the above two week period of time.  Mr. Weiser

testified that during the period of the claimant’s termination he saw Mr. Cram daily.  The

headquarters of respondent-employer is located in Rogers, Arkansas. Mr. Weiser testified that

Mr. Cram is no longer employed by respondent-employer.  

The testimony of Mr. Jeffery Allen Cram was obtained by deposition on June 4, 2014,

and is herein designated a part of the record as Respondent Exhibit #4.  The testimony reflects
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that Mr. Cram lives in Northwest Arkansas and is now employed by an employer other than

respondent-employer.  The testimony of Mr. Cram reflects that during the summer and fall of

2012, he was employed by respondent-employer as the transportation manager.  In the afore

employment capacity Mr. Cram testified that he served as supervisor of the claimant.

Mr. Cram denied that either the claimant or the claimant’s wife called him from the

hospital to try to initiate a workers’ compensation claim after the claimant developed his

problem.  Likewise, Mr. Cram that he refused or resisted the efforts of the claimant to try to file a

workers’ compensation claim.    

Mr. Cram testified that he dealt with the claimant in the context of the claimant returning

to work for respondent-employer.  The testimony of Mr. Cram reflects regarding the claimant’s

efforts to return to work in the fall of 2012:

     Well, he obviously had issues there, with a – as a CDL holder. 
The Department of Transportation has certain requirements that a
driver has to meet to come back to work, which number one (1) is
being cleared by your doctor to return to work.  And so we just
went through the process of, you know just basically staying in
touch with James that he was doing his doctor visits and I believe
he was doing some therapy.  And we did actually have him come
over to Northwest Arkansas to our occupational health clinic just
in efforts to get him released so he could go back to work. (RX #4,
p. 6).

When the claimant returned to work there was another driver on the truck.  Regarding the other

driver, Mr. Cram testified:

     The driver that was on the truck, temporary driver, that we hired
through a temporary agency, his name was Cheyenne Woods, and
actually we have - we had a relief driver that stayed over in Pine
Bluff for a couple months.  And rather than just continuing to leave
him over there, we hired a - it was actually financially cheaper for
us to go ahead and hire a temp driver so we could bring our driver
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home as well.  And he was just there temporarily to cover the route
while James was off.  (RX #4, p. 6-7).

Mr. Cram denies that he gave Mr. Woods any indication that he would be taking over the

claimant’s position, nor did he have any plans to phase the claimant out of the job.  Mr. Cram

maintains that he explained on numerous occasions to the claimant Mr. Woods’s position and

why he had been working for respondent-employer.  

Regarding the period of time that Mr. Woods was on the delivery truck with the claimant,

Mr. Cram testified:

     The very first day that James came back to work, Cheyenne was
on the truck and we were going to let Cheyenne ride with him for
one (1) - just that one (1) week and just make sure James eased
back into it, make sure he was ready to go.  And the first day that
he came back, he actually called his wife and had her come pick
him up off the truck and take him back to the doctor. (RX #4, p. 7).

The claimant did return to work after the first day.  Mr. Cram’s testimony reflects, regarding the

afore:

     It was a few days.  I can’t recall how many days it was, but it
was - there was a period there that he - it wasn’t a lengthy period,
but there were a few days that he didn’t come back at first and then
he did come back. (RX #4, p. 7-8).

Mr. Cram testified that once the claimant did return to work, Mr. Woods was no longer on the

truck, explaining:

     James told me that he was ready to go and he didn’t need
Cheyenne on the truck.  And so I called the temp service and told
them that we would not need Cheyenne. . . any longer. . (RX #4, p.
8).

Mr. Cram testified regarding the claimant’s job duties once the claimant was back on the truck by

himself:
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     You know unload bread at different locations and it’s trays. 
You just - you take this stack of bread with a two (2) wheeler. (RX
#4, p. 8-9).

The testimony of Mr. Cram reflects that once the claimant returned to work in October 2012, he

earned the same wages while working the same hours on his regular route.      

Mr. Cram discussed the relationship between respondent-employer and Ideal Leasing,

from whom its vehicles:

     We actually - Harris actually started leasing in 2008 and
previously the bakery owned their own equipment and when they
got ready to upgrade their equipment they just went to a full service
lease where, we actually closed our truck shop.  And Ideal Leasing
did all the maintenance on the truck. (RX #4, p. 9).

Mr. Cram continued with regard to the process of reporting need work repairs on the leased

vehicles:

     The driver turns in a - it’s called a DVIR, daily vehicle
inspection report, and it basically covers the truck and trailer.  Any
issues you just check there - there’s several boxes to check, to
choose from, but then there’s also a spot at the bottom, by choice,
that you can write in.  But basically you just do an inspection and if
anything’s wrong you write it up and turn the inspection in and
then the mechanic repairs it.  They’ll sign off on it and then the
driver signs off that it was repaired and turns it back in. (RX #4, p.
9-10).

Mr. Cram acknowledged that there may be a reason or occasion for a driver to call a mechanic at

the leasing company directly:

     Yeah.  There were times.  I mean there were times, you know
and really it would be more like if the guy was having issues on the
road or something versus calling us and we call a mechanic, we
call the driver back and try to relay everything, you know.  The guy
that was over our maintenance was very good.  The driver - he
didn’t have a problem with the drivers calling him and he could
walk them through things a lot of times. (RX #4, p. 10).
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The testimony of Mr. Cram reflects, regarding the claimant’s final days of employment by

respondent-employer and the events that resulted in the claimant’s separation from the

employment of respondent-employer:

     Yeah, I - actually Bobby Hipp, the mechanic called me and said
he just had a driver call him and really . . . 

     Okay.  Bobby Hipp called me and told me that James had called
him an just really chewed him out and I - as soon as I got off the
phone with Bobby I called James and I asked him.  I said did you
call Bobby Hipp and chew him out?  And he said yes I did.  And I
said James, you can’t be talking to our customers and our venders
like that.  And he said well, I told you before that this is how I am
now an if you don’t like you just need to do something about it. 
And he just blew up.  And the time he was actually on the route
still, when this happened.  It was on a Friday and he was about
halfway through the route, which is about five (5) hours from the
bakery, and I just told him, I said I don’t want to go through this
right now.  I said I’ll just talk to you later about this and he just
hung up. (RX #4, p. 11-12).

Mr. Cram testified that the claimant confirmed the contents of his conversation with Mr. Hipps. 

As to whether the claimant used profanity during his conversation with same, Mr. Cram testified:

     I can’t remember exact conversation, but there was lots of
yelling and screaming and you know I couldn’t even talk to him. 
He was just talking over me and - but probably there was profanity,
I would say, as mad as he was. (RX #4, p. 12).

Mr. Cram testified that all of the drivers had the telephone of the mechanic, however added:

     Not to call them up and chew them out.  I mean if there was - if
there was a problem with Ideal Lease, that was in my - that went
through my office, not the driver. (RX #4, p. 12).

Mr. Cram testified that he did not have any problem with the fact that the claimant called the

mechanic, but his problem was with the fact that he chewed out the mechanic. 

Mr. Cram testified that on numerous times prior to the above-telephone conversation the
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claimant had made the statement to him that “this is how I am”.  Mr. Cram continued, regarding

the afore:

     He would just - he blew up on me all the time and started just
yelling and screaming and talking over me.  And I never threatened
him one (1) time and he said - he would say this is how I - I told
you this is how I am.  If you don’t like it, you just need to do
something about it. (RX #4, p. 13).

Mr. Cram estimated that the claimant had used the term, at a minimum, fifteen (15) times. 

Regarding his impression for the claimant’s use of the term, Mr. Cram testified:

     Basically if you say something to me like that, what you’re
saying to me is this is how I am, if you don’t like it, fire me. (RX
#4, p. 13). 

Mr. Cram maintains that but for the “verbal altercation” by the claimant with the mechanic and

with him, the claimant would have been allowed to continue working at respondent-employer. 

The testimony of Mr. Cram reflects that before the claimant was fired, he learned that the

claimant wanted to be fired.  

Mr. Cram testified that the claimant applied for unemployment benefits after he was

separated from respondent-employer.  Mr. Cram completed a document as a response to the

unemployment application of the claimant wherein he relayed the reason for the termination of

the claimant’s employment.  Mr. Cram denies that he either chastised  or mistreated the claimant

because he filed a workers’ compensation claim.  Further, Mr. Cram denies that he called the

claimant a name or threatened to replace him if he did not return to work following the filing of

the workers’ compensation claim. 

Mr. Cram acknowledged that there was one ticket regarding the repair of the air

conditioner on the claimant’s truck that was completed before the claimant’s conversation with
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the mechanic, Mr. Hipps.  Regarding the date of the ticket, Mr. Cram testified:

     You know it’s been, once again, two (2) years.  I can’t recall
exactly how long it’s been, but I know there were two (2) drivers
on that truck.  There was one (1) inspection and it was for James
and the other driver never wrote it up. (RX #4, p. 15).

During cross-examination, Mr. Cram explained that Mr. Weiser was his assistant at the

time of his employment by respondent-employer, explaining:

     He had an office just ten (10) feet from my office.  I mean yes, I
dealt with him all the time.  Every day. (RX #3, p. 17).

Mr. Cram agreed with the testimony of Mr. Weiser regarding the claimant’s work record prior to

the July 2, 2012, accident, as well as his character as a good employee.  Mr. Cram disagreed with

Mr. Weiser’s assessment that he had never heard or thought of the claimant as a vulgar or

belligerent person before the claimant was fired.  Regarding the afore, Mr. Cram testified:

     I disagree.  My original statement that up until after the
accident, then after that it all changed. (RX #4,p. 19).

Mr. Cram testified that the fifteen (15) times that the claimant made the remark about “this is

how I am” all occurred after the July 2, 2012, accident.  

Mr. Cram offered that the claimant worked “a couple of weeks probably” after he

returned to work before he was fired.   Mr. Cram’s testimony reflects, regarding the use of the

above term by the claimant in relation to his return to work:

     No.  What I said was after he was injured.  It wasn’t like the day
he was injured.  He was off for several weeks and it, you know I
don’t recall how long he was off, but no it wasn’t just the two (2)
weeks prior.  But you know when he first initially came back. 
He’d done it before that, after the accident. (RX #4, p. 19-20).

Mr. Cram maintains that there was more that one incident in which the claimant yelled at him,
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was belligerent and was vulgar, adding:

     Well, I can’t give you a number.  I mean this has been two (2)
years ago.  I don’t - I can’t tell you exactly, but more than once for,
I mean several times. (RX #4, p. 20). 

The testimony of Mr. Cram reflects that on numerous times the claimant yelled at him during

telephone conversations, to include instances when he, the claimant was not at work   In

elaborating on the afore, Mr. Cram testified:

     I don’t remember the exact reasons, but i mean he was just - he
just was and I actually, I never threatened to fire him over that.  I
just - to tell you the truth, I don’t like - you know he would vent
and something was bothering him and you know and that did it.  I
mean I didn’t provoke him. (RX #4, p. 21).

Mr. Cram acknowledged that there was never any documentation of the above.  Mr. Cram

testified that while he did not write the claimant up for the incidents, he did tell Mr. Weiser about

them. 

Mr. Cram testified that he does not remember the date that he fired the claimant, however

he did document the reasoning for the firing:

     I would have done a termination form after I fired him, but now
I did talk to John, which is the general manager at the bakery
before I actually fired James. (RX #4, p. 24).

As to when he received information that the claimant wanted to be fired– whether before or after

the actual firing, Mr Cram testified:

     Yeah, that’s what I said, but there again you know I can’t recall. 
You know I may be wrong on that.  I don’t know.  I heard it, but
when I heard it I guess I could be wrong on that. (RX #4, p. 25).

Mr. Cram acknowledged that he told the claimant that his employment was terminated during a

telephone conversation, however not the one discussed above after receiving the telephone call
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from the mechanic:

     It was a phone call later.  It was later that evening.

     I told him - now he actually called me and left me a message
and said I thought we were going to have to have a talk.  And so I
called him and I just told him once again, I said - I said you can’t
talk to me and our customers and our vendors like this.  I said you
can’t do it.  And he blew up again and he said I’ve told you and
told you before, he said this is how I am.  If you don’t like it, do
something about it.  And I said okay.  We’re done. (RX #4,p. 26).

During re-direct examination, Mr. Cram testified that the claimant did call him to update

him on his condition and when he might be returning to work:

     Yes.  I mean he just - periodically, I mean we would talk, just
about his progress. (RX #4, p. 27).

The medical in the record reflects that the presence of a September 27, 2012, Discharge

Summary relative to the claimant’s September 21, 2012, admission to Poplar Bluff Regional

Medical Center.  The claimant was discharged following the September 21, 2012, admission on

September 24, 2012.  The afore Discharge Summary reflects, in pertinent part:

CHIEF COMPLAINT:
The patient is a 38-year-old male patient of Dr. Montgomery who
was admitted for dyspnea and chest pain. 

HISTORY OF PRESENT ILLNESS:
The patient presented with a sudden onset of chest pain which was
associated with some shortness of breath.  He has been having a lot
of shortness of breath ever since being evaluated at Barnes
following a aspiration episode while at work.  Ever since then he
has been having trouble with his breathing. 

After his initial pulmonary injury approximately 3 months ago, he
has been slowly improving, although still quite dyspneic. 

*          *          *
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He was also seen by Dr. Lawyer who has been seeing him as an
outpatient.  We both recommended that he initiate a gradual
exercise program and try to return to work.  On the day of
discharge, he was doing well. 

*          *          *

ASSESSMENT:
1. Chest pain.  Probably non-cardiac.
2. Bilateral aspiration pneumonia with residual reactive

airways disease, improving.
3. Anxiety.  (CX #1, p. 10-11).

The record reflects the presence of an October 1, 2012, medical review report relative to

the claimant which was conducted pursuant to the request of respondent-carrier.  The report

reflects that claimant’s medical records were reviewed by Dr. Brian C. Turrisi, M.D. (RX #1, p.

47-53).  The record further reflects the presence of a Medial Examination Report relative to the

claimant for a commercial driver fitness determination which was performed by Dr. Gary L.

Moffitt on October 3, 2012. (RX #1, p. 54-57).

The claimant was seen by Dr. Carl Lawyer on October 11, 2012.  The office note relative

to the afore visit reflects, in pertinent part:

SUBJECTIVE:
He returned to work, had an episode of hyperventilation.  He was
quite short of breath, wound up going to the ER where evaluation
did not show significant abnormalities-see records.

*          *          *

ASSESSMENT:
Asthma: I suspect this evolved due to reactive airway dysfunctions
syndrome due to his aspiration pneumonia.  This is my opinion on
a medial basis.  His problem at work yesterday may most likely
represent a hyperventilation occurrence contributed by his asthma. 
Whether this could be considered a component of a panic attack, it
is unclear.  In any case, I recommended that he see a psychiatrist
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and referred him to Dr. Mirza for an evaluation for diagnosis and
the appropriate treatment needed.  If inadequate accounting of his
problem is not achieved this, an exercise test with metabolic cart
per oxygen uptake measurements and CO2 exertion can be
considered.  He is to return to see me in 2 weeks.  I explained in
detail to him and his wife that it was quite important for him to
attempt to continue his occupational endeavors and that simply the
occurrence of a hyperventilation episode would not preclude him
from continuing to work if appropriate diagnosis and treatment can
be achieved, possibly through the referral of Dr. Mirza.  I gave him
the printout from up-to-date on hyperventilation.  (CX #1, p. 12-
13). 

The medical in the record reflects that the claimant was seen by Dr. Christopher

Montgomery on October 16, 2012.  The progress note regarding the afore visit reflects, in

pertinent part:

HPI: Patient presents with severe anxiety with work stress.  Pt was
in the ER with SOB and hyperventilation.  Pt has been given
trouble as the Workmans Comp carrier is claiming that his use of
Advair in 2010 justifies a diagnosis of asthma.  Pt is having
anxiety, stress, trouble with restless sleep and anxiety. 
Pt has a n/o BOOP, is back at work but is having a lot of trouble
with SOB and wheezing which he is using the Venotlin one time
and Wed he went to the ER.  Friday of last week and Monday of
this week he was fine.  Pt states that he is under a lot of stress from
his boss.  Pt has Xanax but takes only when not at work and prn. 
Pt has been on Prozac.

*          *          *

Assessment:
Diagnosis:   ANXIETY 
Diagnosis:   PNEUMONIA OTH
Diagnosis:   PNEUMONITIS DUE TO INHALATION
FOOD/VOMIT
Reactive Airway Dysfunction Syndrome

Plan: This patient never had asthma, he had a normal PFT in 2010. 
Pt was given Advair and Ventolin as part of his pneumonia
treatment and was treated by ENT for chronic sinusitis.  The
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patient has been seen by 2 pulmonary doctors, primary care and
ENT whom all agree with this . .   .   .  (CX #1, p. 14-15). 

The evidence discloses that the claimant was again seen by Dr. Lawyer on October 25, 2012. 

The office noted relative to the afore visit reflects, in pertinent part:

The patient says his shortness breath continues.  He is riding with a
driver who smoke cigarettes, which I believe his shortness of
breath is at his worse.  His chest on exam has 1+ scattered
wheezes.   .    .  

ASSESSMENT:
Asthma and chronic obstructive pulmonary disease and reactive
airway dysfunction syndrome. 

He is return to see me in 2 months.  I began him on Symbicort
80/4.5 two puffs twice a day.  I gave him samples for 1 month of
therapy on it. 

His prior spirometry from 01/13.2012 report and values were done
at Physical Professional Park.  I reviewed these.  The FEV1 is
mildly decreased at 69% of predicted indicating mild larger airway
obstruction, and FEF 25/75 is moderately severe decreased
indicating moderately severe smaller airway obstruction.  He has a
more remarked reduction of FEF 25/75 on his spirometry is
09/23/2012 with it being severely decreased indicating severe
obstruction of smaller airway has further developed, and on this
patient there was a significant improvement with broncholilator.
(CX #1, p. 16).

The medical in the record reflects that the claimant was seen in follow-up by Dr.

Montgomery on December 4, 2012.  The progress note relative to the afore visit reflects, in

pertinent part:

HPI:   Patient present with ongoing SOB.
Pt has been fired from his job.
Pt has been started on Risperdal.
Pt has a lot of frustration and anxiety with regard to his illness, job
status and providing for his family.  
Pt has limited activity due to the fact that he has the SOB- - in fact
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patient was trying to plain a door frame inside his home and had
SOB even though he had a N99 mask on that he could not finish
half of the door.
Pt’s daily activity is limited to sedentary activities, he cannot mow
his yard on a riding lawnmower due to the fragrance of the grass.
Pt has been more short of breath today with increased humidity.
Pt is having trouble getting his medication as “my workman’s
comp lady” stopped paying for my Singulair or his Ventolin.
Pt is currently off of steroids and has plateaued it seems any new
improvement. 
Pt is a non-smoker.
Pt has lost his insurance and cannot afford his GERD treatment.

*          *          *

Assessment:
Diagnosis: PNEUMONITIS DUE TO INHALATION
FOOD/VOMIT
RADS
Diagnosis: DYSTHYMIC DISORDER/ANXIETY
DEPRESSION
Diagnosis: GERD

Plan: It seems that the patient has been fired due to the fact that his
injury on the job has rendered him disabled and no longer able to
function at his previous capacity.  I will state again that the patient
DID NOT have asthma prior to the injury which is
OBJECTIVELY substantiated by his PFT in 2010. 

*          *          *

Medication Changes: Will give Aciphex as his GERD treatment
is not affordable.
Pt is given samples of Ventolin samples
Pt is given a card for program for patient’s without Rx coverage as
he desperately needs his Singulair. (CX #1, p. 17-19). 

At the time of claimant’s January 4, 2013, visit to Dr. Montgomery, the progress note of the visit

reflects, in pertinent part:

Subjective:
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38 yo WM with ongoing SOB and wheezing
Pt with a lot of ongoing stress and anxiety.
Pt has NOT been able to get Singular due to cost.
Pt has been using the Ventolin daily 2-4 times per day.
Pt has a lot of cough and wheeze.
Pt has SOB with walking short distances - - as little as 50-100 feet
cause SOB.
Pt with severe bronchospasm with cold air. 

*          *          *

Assessment:
Diagnosis: PNEUMONITIS DUE TO INHALATION
FOOD/VOMIT
RADS
Diagnosis: DYSTHYMIC DISORDER/ANXIETY
DEPRESSION

Pt in my opinion has reached maximal improvement and has a
chronic medical condition.
I feel that this is a direct work related injury.
Pt DID NOT have COPD prior to his injury.
Pt with normal PFT in 2010.
Pt with chronic anxiety and ongoing stress as to his financial loss,
debility, and lack of medication and frustration over the process
which the Work Comp insurer has put upon he and his family.

I spoke with Dr. Lawyer due to the fact that patient is unable to get
Singulair long term, Dr. Lawyer agreed with me that the patient
take Dulera 2 puffs BID in addition to the Ventolin he is taking.
(CX #1, p. 20-21).

The medical in the record reflects that the claimant was seen by Dr. Montgomery on April

30, 2013, in follow-up.  The progress note relative to the afore visit reflects, in pertinent part:

Character:   Pt is having a lot of SOB with very minimal exertion
and cough with any activity including laughing.  Pt has been found
to have nocturnal hypoxemia and has OSA.  He has been faithful
on the CPAP nightly with a full facemask.  He has not been using
O2.  His snoring is better. 

*          *          *
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Plan:
Will order an overnight desat study on CPAP to make sure
that the )2 is needed.
Will refer to Dr. Dennis Daniels for 2nd opinion on Pulmonary,
“IME” 
Again, the patient did not have asthma prior to the injury, it
was not until the syncopal episode due to heat illness with
resultant aspiration did he have problems. (CX #1, p. 22-24).

On May 8, 2013, the claimant was evaluated by Dr. Dennis Daniels pursuant to the

referral of Dr. Montgomery.  The office noted of the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: I last saw the patient 3 years
ago in 2010.  At that time when I initially evaluated him, my notes
indicate that he had an elusive diagnosis.  At that time, he was
thought to have COPD and perhaps asthma among other things, but
these were all suggestions for differential diagnoses.  The patient
had postnasal drainage as a prominent symptom along with some
coughing and throat clearing.  He had been on Advair prior to
being referred to me and I recommended continuing that for this
reason as our evaluation was proceeding.  He had alpha-1
antitrypsin level that was normal.  At that time the patient was
scheduled to follow up with me 4 weeks after our last visit but he
explained that he was evaluated by a Dr. Potter whom I referred
him to.  Dr. Potter is an ear, nose, and throat doctor who performed
surgery on his sinuses.  The patient is here with his wife.  They
both explain that after that surgery on his sinuses he took no more
bronchodilators and required no therapy and went back to work
and continued to work for a year and a half until the summer of
2012.  He states during that time the air conditioner in his truck
broke and he had to unload the truck by himself.  He states where
he was 111 degrees Fahrenheit.  He has a heat stroke an that led
him to have some vomiting and he aspirated.  He was critically ill
and was ultimately transferred up Barnes University Hospital
where he was evaluated by Dr. Chocanala.  At Barnes University
Hospital he had a bronchoscopy and biopsics and was diagnosed
with aspiration pneumonia and then subsequently diagnosed with
organizing pneumonia.  

The patient subsequently has not returned back to his pre-
aspiration functional capacity.  His primary care provider, Dr.
Montgomery, referred the patient to me today from Poplar Bluff,
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MO for a second opinion.  The patient stated he wanted to come
and see me because I had seen him in the past.

The patient was being followed by Dr. Lawyer in Poplar Bluff who
continued to treat the patient for BOOP.

The patient had pulmonary function tests in 2010 that showed mild
obstructive defect.  At that time it was thought to be secondary to
his nasal drainage and even a case of bronchitis.  It all got better
once his sinuses were treated.  He had a repeat pulmonary function
test with Dr. Lawyer.  I have the report and it showed that he once
again had obstructive lung defect.

The patient explains and his wife confirms last fall he attempted to
go back to work.  He basically was too short of breath.  He states
he was unable to perform some of the duties there and no longer
works in the trucking industry.  The patient explains that he was
wanting further evaluation because after his nasal symptoms were
treated he seemed to have this continuing improvement and then he
had this aspiration and just has not been the same since then.  He
has just recently started on CPAP because of sleep apnea.  He is on
chronic bronchodilator therapy while just a year ago at this time he
was not requiring any bronchodilators at all. 

*          *          *

PLAN: This was a very extended visit and is a very complicated
case; however, based on the available objective information, it
appears as though the patient had a history of tobacco use and
stopped smoking about 6 years ago.   .    .   .  He developed a heat
stroke and aspirated.  That aspiration has not led him to have
BOOP which 2 lung doctors have diagnosed him with and have
been treating him for.  He had been on steroids.  Thus far, though,
it appears as though he has not had complete resolution of the
BOOP with the steroid therapy.  At this point in time, we tried to
do an ambulatory saturation test.  The patient was only able to walk
from the elevator to the door and developed severe wheezing and
had to rest.  The wife and the patient both explained that this is the
main problem.  He just has severe dyspnea on exertion which
appears to be secondary to BOOP related to his aspiration which
according to the chronology is as a result of him having a heat
stroke. 
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I do appreciate the referral.    .    .   I do also appreciate the fact that
I was able to see the patient before this recent decline and now
afterwards and to me it really appears as though he simply
developed interstitial lung disease of organizing pneumonia related
to this aspiration.  It is unfortunate and there is no way to have
predicted it, but at this point in time, I agree with the management
of Dr. Lawyer and with the evaluation and management of Abed
Itani, MD.  It is my opinion that it is going to be very hard for this
patient to do any type of manual labor. I would classify him
between class II and III on the AMA Disability Chart from a
pulmonary standpoint. .    .    . In the meantime, I have instructed
the patient to continue to follow up with Dr. Lawyer.   .   .   (CX
#1, p. 25-30).

The medical in the record reflects that the claimant was next seen by a physician on June

27, 2013.  The progress note of Dr. Montgomery relative to the afore visit of the claimant

reflects, in pertinent part:

James Cates presents with pt c/o feeling extremely tired all the
time.  Pt also vomits at least 1-2 x’s daily.  Pt c/o his stress and
anxiety on the increase.
Pt has had the vomited 1-2 times a day for the last 5 weeks.
Pt has sudden nausea and vomits and then feels better.
+ severe fatigue.
Pt with chronic SOB and dyspnea- - no real change other than his
wife has noticed that he has been wheezing more.
Pt is on Albuterol, Sinsulair and Dulera.  Pt is on Aciphex.

   Pt is wearing his CPAP nightly.
Pt has had pulmonary evaluation from Dr. Daniels and Dr. Lawyer
and is classified on Class 3 pulmonary disability. 

*          *          *

Assessment:
Diagnosis:   FATIGUE/MALAISE/LETHARGY OTHER
Diagnosis:   NAUSEA W/VOMITING
Diagnosis:   PNEUMONITIS DUE TO INHALATION
FOOD/VOMIT
Diagnosis:   DYSTHYMIC DISORDER/ANXIETY
DEPRESSION
Diagnosis: ANXIETY
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Diagnosis: GERD

*          *          *

Medication Changes: I have advised him to stop the Risperdal to
see if the energy level improves.  Pt will watch for increased
anxiety and irritability (CX #1, p. 33-34).

On October 2, 2013, the claimant was seen by Dr. Anthony S. Shen, at Pulmonary and

Critical Care Medicine, in St. Louis, Mo.  The narrative report relative to the afore visit reflects,

in pertinent part:

The current symptoms over the last year consist of persistent
cough, phlegm several times a week, no hemoptysis, and constant
tightness in his chest.  He gained weight from 220 to as high as 283
and has worked his way back down to 264, and during this time
period he was diagnosed as having sleep apnea in April of 2013. 
The only CAT scan he can recall having was in July of 2012 at the
time of his initial injury.  His last pulmonary function test was
approximately May or so of 2013.

*          *          *

PAST MEDICAL HISTORY
Allergies are none.  Medications at this time are Spiriva twice a
day for the last two days, Ventolin 2 puffs 5-6 times per day;
albuterol nebulizer 2.5 mg twice a day on average; Dulera 100/5, 1
puff once a day, more than that causes him to be anxious;
montelkast 10 per day; Xanax 0.25 is available but he has not used
it in two months, fluoxetine 20 mg a day; omeprazole 20 per day. 
He would say that he has not been on prednisone in 3 months.  He
will “never take a flu shot.”  He is up to date with pneumonia shot
in 2012 when he was at Barnes.

*          *          *

IMPRESSION
1. Asthma more likely than not.
2. Pneumonia x-ray, bronchoscopy, and biopsy-proven July of

2012.
3. Sleep apnea-April of 2013
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4. Heatstroke, exhaustion July 2012.
5. Element of anxiety/depression.
6. Reflux.
7. History of sinusitis that was operated on in 2010 with

excellent results.

Addressing the specific questions of the letter of August 13, 2013:
1. Did the claimant sustain damage or harm to the physical

structure of his/her body as a direct and proximal result of
the job injury; if so, what was the diagnosis – Yes, the
patient had heat exhaustion/stroke association with
aspiration and developed pneumonia that correlates with
the working conditions of July 2, 2012.  As a result, he
developed pneumonia, obstructive airway disease
consistent with asthma and, as a result of treatment has
developed weight gain resulting in sleep apnea as well.

2. Is there a history of comorbidities, prior injuries, or
preexisting conditions exacerbating his condition – At this
point I find no evidence of any preexisting lung disease. 
The only episode of respiratory impairment he had was in
2010 and ultimately was ruled out as having a pulmonary
causation by a pulmonary physician and ultimately resulted
in successful resolution of his symptoms by treating
sinusitis.

3. What would be a reasonable and necessary plan for
treatment – On review of his current medications, I think
the most important ones based on our available testing
would be to use an inhaled steroid.  He does not use the
Dulera regularly because of problems with anxiety with it. 
As a result, I would recommend consideration to stopping
Dulera and placing him on QVAR 80,2 puffs twice a day,
to get maximum inhaled steroid effect.  I agree with the
continued use of montelukast 10 per day and the use of
bronchodilators with albuterol.  The use of Spiriva in
difficult-to-control bronchospasm is appropriate but
probably could be reduced from once twice a day to once a
day.  He is already on treatment for coexisting reflux with
omeprazole which is appropriate.

4. Are the prescribed medications reasonable and necessary in
relation to the injury – In my opinion, all of his current
medications are appropriate and reasonable and all due to
the injury.  I would make the modifications discussed in
question #3.  Even though the patient does not believe in
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flu shots, it is my strong recommendation he should be
encouraged to receive one as part of the standard of care to
help prevent a further re-exacerbation of his condition.

5. Can the claimant return to work at this time – at this point
he appears to be impaired and not able to work.  It would be
my recommendation to make the modification of his
treatment as described above, and then he should in 4-8
weeks after initiation of the changes above, be measured for
impairment and pulmonary function test and chest x-ray at
a minimum.  At that point, a reasonable decision can be
made as to whether or not he can go to rehabilitation, return
to work, or if he has an impairment that precludes returning
to work.

6. Is the patient at MMI and, if so, give an impairment rating –
As discussed above, I think there are good opportunities to
improve his medical management, after a 4-8 week trial of 
(CX #1, p. 35-38). 

The medical in the record reflects that the claimant was again seen by Dr. Shen on March

24, 2014.  Following his evaluation/examination, Dr. Shen opined that the claimant did not

appear to be at maximum medical improvement.  Additional medical treatment was

recommended and the claimant directed to come back to Dr. Shen in four weeks. (CX #1, p. 40).  

The final medical report in the record is that relative to a May 5, 2014, visit of the

claimant to Dr. Shen.  The afore report reflects, in pertinent part:

SUBJECTIVE
Patient is here for followup of asthma under workers’
compensation.  He is taking his medications as directed - - Spiriva
1 daily; QVAR 80, 2 twice a day; Symbicort 160/4.5, 2 daily;
Ventolin prn; montelukast 10 daily; nebulizer with albuterol
currently twice a day and on rare occasions three times a day.  He
and his wife are both in concurrence that he is improved.  He has
less cough and less attacks of shortness of breath.

*          *          *

IMPRESSION
1. Asthma, improved with much less reactivity.  Overall, the
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peak flows are about the same.
2. Not on maximum medical improvement, still continues to

improve.
3. Appears to be compliant with all medications
4. Sleep apnea.

RECOMMENDATION/PLAN
1. See back in three months with another set of PFTs at which

time we try to rate him.
2. No change in current medications.  Continue to comply

with them at all times. (CX #1, p. 41).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following: 

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 2, 2012, the employment relationship during which time the claimant 

earned an average weekly wage of $708.08, generating weekly compensation benefit rates of

$472.00/$364.00, for temporary total/permanent partial disability. 

3. On July 2, 2012, the claimant sustained a compensable injury.  The claimant has 

sustained his burden of proof by a preponderance of the evidence that he remained temporarily

totally disabled for the periods commencing November 10, 2012, through October 2, 2013, and

from January 28, 2014, continuing through the end of his healing period, a date to be determined. 

4. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of July 2, 2012.

5. The respondents have controverted the claimant’s entitlement to temporary total 

disability benefits for the periods outlined in Finding #3.
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CONCLUSIONS

The compensability of the claimant’s July 2, 2012, injury is not disputed.  The claimant 

contends that he has been returned to temporary total disability status by his treating physician,

and as such entitled to the payment of temporary total disability benefits in connection with his

compensable injury.  The claimant seeks corresponding temporary total disability benefits as well

as controverted attorney fees.  In addition to contending that the claimant is not eligible for

temporary total disability benefits, respondents asserts that the claimant is not entitled to the

payment of temporary total disability benefits because he returned to work at wages equal to or

greater than his pre-injury wages; that he refused suitable employment; and that his off work

status is not casually related to his injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

Temporary Total Disability

The compensability of the claimant’s July 2, 2012, injury is not disputed.  The claimant 

maintains that he is entitled to the payment of additional temporary total disability benefits

subsequent to November 10, 2012, as a result of his compensable injury.

The claimant’s July 2, 2012, compensable injury is one classified as an unscheduled

injury 

under the Arkansas Workers’ Compensation Laws.  Temporary total disability for unscheduled

injuries is that period within the healing period in which the claimant suffers a total incapacity to

earn wages. King v.  Peopleworks, 97 Ark. App. 105, 108, 244 S.W.3d 729, 732 (2006).  The
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healing period is “that period for healing of an injury resulting from an accident.”  Ark. Code

Ann. §11-9-102 (12) (Supp. 2009).  The claimant’s healing period has not ended when treatment

is being administered for the healing and alleviation of the condition.  Ark. State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981); J.A. Riggs

Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).

If an injured employee refuses employment suitable to his capacity offered to or procured

for him, he shall not be entitled to any compensation during the continuance of the refusal,

unless, in the opinion of the Commission, the refusal is justified.  Ark. Code Ann. §11-9-526

(Repl. 2002). 

In the present claim, the claimant was cleared to return to work following an October 3,

2012, DOT physical by respondents’ designated medical provider.  The claimant was provided

with assistance, in the form of another driver, on his first day back at work.  Indeed, the evidence

discloses that the claimant sought and obtained treatment at the emergency room on his first day

back at work.  The claimant worked on the truck by himself for a period of about half a week,

through November 9, 2012.  At the time of the afore, the claimant was not capable of physically

performing all of his pre-injury duties because of residuals of the compensable injury.  The

claimant’s employment was terminated by respondent-employer on November 10, 2012, based

on misconduct.  

There is no evidence in the record to reflects that the termination of the claimant’s

employment by respondent-employer was the product of claimant’s refusal to perform his job

duties.  Further, the evidence preponderates that the claimant remained within his healing period

at the time that his employment was terminated.  Prior to the November 10, 2012, termination of



47

his employment by respondent-employer the claimant had last been seen by his treating

physician, Dr. Carl Lawyer, on October 25, 2012.  At the time of the October 25, 2012, visit to

Dr. Lawyer, the claimant was started on Symbicort and directed to return in two (2) months. 

While the January 4, 2013, report of Dr. Montgomery indicated that the claimant had reached

maximum medical improvement, the evidence preponderated that treatment measures were

recommended, and further treatment was administered for the healing and alleviation of the

claimant’s compensable condition.  Thereafter, the claimant continued to obtain medical

treatment in connection with the treatment of his compensable injury.  The claimant was

ultimately referred to Dr. Shen.  The last medical report of Dr. Shen contained in the evidence is

one of May 5, 2014, wherein the claimant had not reached maximum medical improvement.

 In Superior Industries v. Thomaston, 72 Ark. App. 7, 32 S.W.3d 52 (2000), the court of

appeals strictly construed Ark. Code Ann. §11-9-526, and held that when an employer terminates

a claimant’s employment due to the claimant’s misconduct, the employee has not refused

employment; rather, his employment has been terminated at his employer’s option.  In Tyson

Poultry, Inc. v. Narvaiz, 2012 Ark. 118 , __ S.W.3d __ (2012), the Arkansas Supreme Court

addressed similar factual situation as that in the present claim.

The claimant was still in his healing period at the time the respondent-employer

terminated his employment on November 10, 2012, for misconduct.  Further, the evidence

preponderates that the claimant remains within his healing period as a result of the July 2, 2012,

compensable injury.  The claimant has sustained his burden of proof by a preponderance of the

evidence that he remained within his healing period commencing November 10, 2012 through

October 2, 2013, and from January 28, 2014, continuing to a date to be determined,
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correspondingly entitled to temporary total disability benefits.  Respondents have controverted

the afore benefits.

AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $472.00, for the period

commencing November 10, 2012, through October 2, 2013, and January 28, 2014, and

continuing through the end of his healing period, a date to be determined.  Said sums accrued

shall be paid in lump without discount.    

The respondents shall pay all reasonably necessary and casually related medical, nursing,

hospital and other apparatus expenses in connection with the treatment of the claimant’s July 2,

2012, compensable injury, to include medical related milage, pursuant to Ark. Code Ann. §11-9-

508.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
               Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

  
        

   

        
 


