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STATEMENT OF THE CASE

Hearings were held in the above-styled claim on

October 17, 2013, and on April 17, 2014, in Texarkana,

Arkansas.  Prehearing Orders were entered in this case on

August 20, 2013, and most recently on February 6, 2014.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The claimant sustained compensable injury to his
spine on January 4, 1982.

2. The claimant is permanently and totally disabled
and receiving disability at the rate of $140.00
per week.

3. The prior decisions filed in this matter are law
of the case on the issues decided therein.

4. The respondents controvert in its entirety the
claimant’s claim for reimbursement for travel
expenses. (Comm. Exh. 2 T. 5)
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Claimant’s entitlement to an accessible van or in
the alternative claimant’s entitlement to obtain
assistance from a person or persons of his
choosing to assist with his wheelchair and the
claimant’s entitlement to have that person paid by
the respondent at an hourly rate equal to the rate
the respondents pay Visiting Angels but in no
event less than $12.00 per hour.

2. Claimant’s entitlement to out-of-pocket travel
expenses.

3. Claimant’s entitlement to water therapy
(resolved).

4. Attorney’s fees.

Respondent:

1. Claimant’s entitlement to “out-of-pocket” expenses
and water therapy.

2. Whether claimant is entitled to different
assistance with transportation to medical
appointments on a “going-forward” basis than that
offered and provided by respondents.

The record consists of three volumes: (1) the

transcript of the hearing conducted on April 17, 2014, and

the exhibits bound therein; (2) Commission Exhibit 2: the

separately bound transcript of the hearing conducted on

October 17, 2013, and the exhibits bound therein; and (3)

Commission Exhibit 4: the prior Opinions and Orders filed in

this matter that this examiner could locate and has “blue-

backed” together to designate as part of the record (i.e.,
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ALJ Stiles’ Opinion filed April 2, 1990; ALJ Stiles’ Opinion

filed May 5, 1994; ALJ Blood’s Opinion filed June 23, 1999;

the Full Commission’s Opinion filed February 15, 2000; ALJ

Blood’s Agreed Order filed on March 26, 2002; and ALJ

Churchwell’s Opinion Filed June 24, 2009).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant sustained a compensable injury to his
spine on January 4, 1982.

2. The claimant is permanently and totally disabled
and receiving disability at the rate of $140.00
per week.

3. The respondents controvert in its entirety the
claimant’s present claim for reimbursement for
travel expenses.

4. The claimant has established by a preponderance of
the evidence that he is entitled to be reimbursed
his $1,470.00 out-of-pocket expenses to obtain
assistance with his wheelchair during medical
travel between August 14, 2009, and August 3,
2012.

5. The claimant has established by a preponderance of
the evidence that the most appropriate means to
accommodate his wheelchair for future medical
travel is by the use of assistants to travel with
him; the claimant shall select the assistants to
travel with him, and those assistants shall be
paid $12.00 per hour by the respondent consistent
with the requirements contained in an Interim
Order filed on December 20, 2013.

6. The respondent controverted the past and future
travel-related benefits awarded herein, and the
claimant’s attorney is entitled to the maximum
statutory attorney’s fee to be paid by the
respondent on those benefits.

7. The respondent did not controvert the claimant’s
water therapy prescribed by Dr. Martinez, and the
claimant’s attorney is not entitled to an
attorney’s fee related to the claimant’s delay in
receiving that prescribed therapy.  
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DISCUSSION

Mr. Carr initially sustained a compensable injury to

his cervical spine while working for Cooper Tire and Rubber

Company on January 4, 1982.  Mr. Carr was 29 years old at

the time of his injury. 

Mr. Carr underwent surgeries to his cervical spine in

1982 and in 1996.  Mr. Carr was ambulating with a four-prong

cane at the time of a hearing on April 14, 1999, held in

part to determine the extent of his permanent disability. 

Administrative Law Judge Andrew Blood found Mr. Carr at that

time to be permanently and totally disabled, and Judge

Blood’s finding was affirmed by the Full Commission. (ALJ

Op. Filed 6-23-99; FC Op. Filed 2-15-00)

Mr. Carr began to use a wheelchair in about 2003.  Mr.

Carr lost the original wheelchair provided by the

respondents out of the back of a pickup truck in 2006.  His

replacement wheelchair, provided by Medicare, broke on or

about July 23, 2008, as Mr. Carr turned to close a door

after he wheeled himself out of his house onto a porch.  A

hearing was held on April 2, 2009, before this examiner to

determine in part whether the respondents were liable for

lumbar spine injuries that Mr. Carr sustained in a fall when

the replacement wheelchair broke.  This examiner found that

Mr. Carr sustained an L5-S1 lumbar disk injury when he fell

from the broken wheelchair and that lumbar spine surgery
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1Various medical reports offered into evidence list the
date of surgery between September 8, 2009 and September 10,
2009.

proposed by Dr. Jorge Martinez was reasonably necessary for

that injury.  (ALJ Op. Filed 6-24-09) Dr. Martinez performed

the lumbar spine surgery on or about September 9, 20091. 

Mr. Carr was discharged from a post-surgical rehabilitation

facility on or about October 14, 2009. (R. Exh. 1 p. E54-63) 

The present claim involves transportation assistance

that allegedly began the month before Mr. Carr’s 2009 lumbar

spine surgery, and also a 2013 prescription for continued

water therapy written by Dr. Martinez.  With regard to the

water therapy, Mr. Walker contends that he is entitled to a

controverted attorney’s fee because of delays in getting Mr.

Carr’s water therapy restarted. (Comm. Exh. 2 - T. 5-6)

With regard to the transportation issues, Mr. Carr

seeks reimbursement for out-of-pocket transportation

expenses that he has submitted for the period between

August 14, 2009, and August 3, 2012.  In addition, both

parties have submitted various proposals on how best to

accommodate in the future the fact that Mr. Carr cannot lift

his wheelchair himself for loading and unloading during

local and out-of-town trips to medical providers.

Since Mr. Carr’s compensable injury occurred in 1982, I

note that the respondents’ liability for providing medical

treatment is governed by the provisions of the Arkansas
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Workers’ Compensation Law as it existed before the

amendments of Act 796 of 1993. Public Employee Claims Div.

V. Keys, 99 Ark. App. 77, 257 S.W.3d 570 (2007).  In 1982,

the applicable statute provided:

The employer shall promptly provide for an injured
employee such medical, surgical, hospital, and nursing
services, and medicine, crutches, artificial limbs and
other apparatus as may be reasonably necessary for the
treatment of the injury received by the employee.

Ark. Stat. Ann. § 81-1311 (Repl. 1976).

Issue 1: Is Mr. Carr Entitled To Be Reimbursed For Some Or
All Of The Alleged Out-Of-Pocket Travel Expenses Incurred
Between August 14, 2009, And August 3, 2012? 

I find the circumstances presented in this case

somewhat analogous to circumstances presented in Powell v.

Producers Rice Mill, Full Workers’ Compensation Commission,

Opinion filed May 16, 2008 (F410313).  In Powell, the

claimant became permanently and totally disabled and

required his wife to drive him for a period of time to

attend his rehab or physical therapy out of town until he

was provided the means to be able to drive himself.  The

Full Commission interpreted the term “nursing services” to

include the act of transporting the injured worker to

physical therapy and rehab when he did not have the means to

independently transport himself.  On that basis, the

Commission awarded the claimant compensation for the time

that his wife was required to drive him to and from therapy

and while she waited during therapy.



7HOWARD CARR - D201010

By comparison, in the present case, the first travel

reimbursement document which Mr. Carr prepared indicates

that he was hospitalized between September 8, 2009, and

October 14, 2009 (for his lumbar surgery, complications and

rehabilitation), and that he did not drive himself to any of

his medical appointments until March 4, 2011.  That document

details how and when Mr. Carr incurred $1,470.00 in travel

expenses reimbursing individuals to accompany him to his

medical appointments between August 14, 2009, and August 3,

2012, and accompanying him to four trips to the pharmacy

in late 2009.  (Comm. Exh. 2 - C. Exh. 1 p. 8)

In addition to the initial summary documenting how he

spent $1,470.00, Mr. Carr has submitted into evidence two

documents signed by Dr. Martinez, one dated August 14, 2009,

and one dated February 13, 2012, both indicating that Mr.

Carr cannot lift his wheelchair.  (Comm. Exh. 2 - C. Exh. 1

p. 4, 9) 

The record also includes a letter dated February 17,

2012, from Mr. Walker and directed to William Bullock, the

respondents’ attorney at that time, pointing out that Mr.

Carr can no longer lift his wheelchair and stating that it

seemed to Mr. Walker that the respondents could either pay

for someone to go with Mr. Carr to the doctor so that he

does not have to lift his wheelchair, or that the

respondents could pay for modifications to Mr. Carr’s
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vehicle so that Mr. Carr does not have to lift his

wheelchair. (Comm. Exh. 2 - R. Exh. 1 p. 1)

The record also includes a follow up letter prepared

nine months later and dated November 5, 2012, from Mr.

Walker directed to Frank Newell, the respondents’ attorney

at that time.  In that letter, Mr. Walker documented that

(1) Mr. Walker never received any response to his prior

letter written nine months earlier to Mr. Bullock, (2) Mr.

Carr has been paying someone to lift his wheelchair every

time that he goes to the doctor, (3) Mr. Carr is in the

process of preparing documentation regarding his out-of-

pocket expenses, and (4) the respondents should let Mr.

Walker know whether the respondents would prefer to pay for

modifications to Mr. Carr’s automobile or whether the

respondents would prefer instead for Mr. Carr to keep track

of his out-of-pocket expenses related to lifting the

wheelchair. (Comm. Exh. 2 - R. Exh. 1 p. 3) 

On May 15, 2013, Mr. Walker sent to Mr. Newell the

detailed list of transportation expenses totaling $1,470.00

that Mr. Carr incurred between August 14, 2009, and

August 3, 2012.  (Comm. Exh. 2 - C. Exh. 1 p. 1, 8)  On

September 10, 2013, Mr. Walker sent to Gail Gaines, the

respondents’ attorney at that time, essentially the same

list of expenses incurred between 2009 and 2012, but this
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2The September 10, 2013, letter enclosed a four page
document.  The copy of the letter offered into evidence is
missing the first page of the four page enclosure. 
Essentially the same data (without signatures) is available
in the previously cited document at Commission Exhibit 2 -
Claimant’s Exhibit 1 page 8 enclosed with Mr. Walker’s May
15, 2013, letter to Mr. Newell. 

time signed by the individuals who purportedly traveled with

Mr. Carr.2 (Comm. Exh. 2 - C. Exh. 2 p. 1)     

At the start of the hearing conducted on October 17,

2013, the respondents controverted the requested travel

reimbursements on the grounds that (1) the alleged expenses

were not reasonably necessary, (2) the alleged expenses were

not properly documented, (3) the rates were not reasonable

and necessary, (4) Visiting Angels often loads or unloads

Mr. Carr’s wheelchair, and (5) the respondents are willing

to provide the service going forward to someone who is an

authorized provider and can submit bills in a manner that

can be paid via a Form 1099. (Comm. Exh. 2 T. 6, 8)

However, for the following reasons, I do not find

persuasive any of these contentions.

First, to the extent that the respondents contend that

the alleged expenses were not reasonably necessary, I note

again that the Commission in Powell, supra., has found that

transportation assistance can be reasonably necessary

nursing services.  Consistent with Dr. Martinez’ records,

Mr. Carr testified that he cannot actually physically lift
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3For at least some period in 2011, Dr. Martinez also
reported that Mr. Carr was picked up by a van for physical
therapy. (R. Exh. 1 p. E73)

his wheelchair, and has not attempted to do so in the past

year. (T. 28, 64) 

Mr. Carr credibly explained that he can transfer

himself from a wheelchair into the driver’s seat of an

automobile if he rolls the wheelchair next to the door,

stands up holding onto the door and then the steering wheel

as he pivots and then sits in the driver’s seat. (T. 38, 50)

He can also transfer himself back out of the driver’s seat

and into a wheelchair on his carport when he gets home (if

he leaves the wheelchair that he got out of on the carport

while he is gone). (T. 51) Consequently, Mr. Carr can, for

example, get into and out of his vehicle at home in order to

run errands at drive-through windows so that he does not

need to get out of the automobile while away from home. (T.

35) 

By leaving his second wheelchair in his automobile, Mr.

Carr can similarly drive independently to a location that

has available assistance to unload and reload his wheelchair

out of and into his vehicle away from home, a service which,

for example, the local physical therapist’s office provides.

(T. 35)  Consequently, Mr. Carr has not been required to

bring (or pay) an assistant on his trips to the physical

therapist.3 (T. 38) However, Mr. Carr has checked and the
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doctors’ offices do not have people available to assist him

in getting his wheelchair out of his vehicle. (Comm. Exh. 2

p. 40)

I note the following to the extent that the respondents

assert or presented testimony that Visiting Angels often

loads or unloads Mr. Carr’s wheelchair, that Visiting Angels

picked up Mr. Carr’s prescriptions, that Mr. Carr’s

prescriptions were sent by mail service since before 2009,

and that College Hill Pharmacy has not been used for

workers’ compensation prescriptions since 2009. (T. 8, 55,

56; Comm. Exh. 2 p. 34-35)

First, throughout the 39 pages of Visiting Angels’

records that the respondents offered into evidence at the

first hearing, and the similar 57 pages of Visiting Angels’

records offered at the second hearing, this examiner noted

only one occasion in 96 pages - on January 4, 2013 - where

the Visiting Angels’ worker documented having loaded Mr.

Carr’s wheelchair into his vehicle, and that occasion was to

attend therapy, not a doctor’s office. (R. Exh. 1 p. F2)

This examiner likewise did not identify any notations in

those pages about whether Visiting Angels did or did not on

any particular day ever pick up any prescription medications

anywhere for Mr. Carr.

Second, to the extent that the respondents intimate

that Mr. Carr either did not go to the pharmacy in 2009, or

went there for prescriptions not paid for by workers’
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compensation, I note from Ms. Bourne’s testimony at the

first hearing that mileage has already been paid for the

period of time for which Mr. Carr now seeks additional

reimbursement. (Comm. Exh. 2 p. 86) I also note that the

respondents have not offered into evidence any mileage

reimbursement payment records, or even testimony about

reimbursement records, which might have rebutted Mr. Carr’s

testimony and documents for the dates and destinations for

which he required transportation assistance.  

Third, to the extent that the respondents suggest that

an earlier prescription mail service would have negated the

need for Mr. Carr to present any prescriptions to a local

pharmacy in late 2009, I note that the first two documented

trips that Mr. Carr made to College Hill Pharmacy were

within the first week after his release on October 14, 2009,

from lumbar spine surgery and a one month post-surgical

rehabilitation stay.  The other two trips to College Hill

Pharmacy were within two months of that surgery and

hospitalization. (Comm. Exh. 2 - C. Exh. 1 p. 8) 

To the extent that the respondents’ attorney contended

at the start of the first hearing that the rates paid by Mr.

Carr were not reasonable and necessary, I note that Ms.

Bourne testified otherwise at that same hearing.  Ms.

Bourse, the adjuster who has worked on Mr. Carr’s file since

May of 2011, testified that she did not have a problem with

the amounts. (Comm. Exh. 1 p. 85) Her issue was the lack of
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documentation that the money was actually paid. (Comm. Exh.

1 p. 53, 62) I also note that the $60.00 flat rate that Mr.

Carr has paid for a wheelchair assistant/driver to go to

Shreveport with him for his trips to Dr. Martinez is less

than the $96.00 that Anthony Davis billed the respondents at

$12.00 per hour for the eight hours required to accompany

Mr. Carr to see Dr. Martinez on December 27, 2013. (R. Exh.

1 p. B3)  

To the extent that the respondents contended at the

start of the first hearing that they are willing to provide

the service going forward to someone who is an authorized

provider and can submit bills in a manner that they can be

paid via a Form 1099, I note that Ms. Bourne instead

testified at the first hearing that Copper Tire intends to

hire a service that will take Mr. Carr where he needs to go

and back home again. (Comm. Exh. 2 p. 54) I also note again

that Mr. Walker sought guidance on how the respondents

wished to proceed to address the transportation situation in

a letter dated February 17, 2012, and Mr. Walker’s follow-up

letter nine months later dated November 15, 2012, indicates

that he got no response whatsoever over those nine months.

(Comm. Exh. 2 - R. Exh. 1 p. 1, 3) The record is not clear

to this examiner when the respondents first advised Mr.

Walker or Mr. Carr that the respondents would not be

reimbursing Mr. Carr for any payments that he made for

transportation assistance.  However, the record is clear
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that during those same nine months that the respondents did

not respond to Mr. Walker, Mr. Carr had to make arrangements

on at least two occasions (on April 4, 2012, and on

August 3, 2012) to get to the doctor without any input from

the respondents. (Comm. Exh. 2 - C. Exh. 1 p. 8)

Finally, during the course of both hearings, this

examiner found credible both Mr. Carr’s testimony as to why

he required transportation assistance and his testimony that

he in fact paid the two people identified in the record the

identified amounts to assist him.  Having now had an

opportunity to compare Mr. Carr’s testimony to the evidence

presented in support of the respondents’ contentions, and

for the reasons discussed herein, I continue to find

credible Mr. Carr’s testimony.  I find that the claimant has

established by a preponderance of the credible evidence in

the record that the transportation assistance provided to

him by Fay Larry and Jabari Cranford was reasonably

necessary, that Mr. Walker in fact paid these individuals

the $1,470.00 at issue, and that Mr. Carr is entitled to be

reimbursed for this compensable expense.

The parties have stipulated that the respondents have

controverted the request for reimbursement for $1,470.00. 

After considering the factors listed in A.S.A. § 81-1332

(Supp. 1985), I find that the claimant’s attorney is

entitled to the maximum allowable statutory attorney’s fee

on the $1,470.00 reimbursement awarded herein, said fee to
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be paid solely by the respondent under the attorney fee

statute in effect for a 1982 injury.

Issue 2: Is The Claimant’s Attorney Entitled To An
Attorney’s Fee On The Continuation Of Water Therapy First
Prescribed By Dr. Martinez On February 14, 2013, But Not
Initiated Until Approximately September 5, 2013?

One of the purposes of the attorney's fee statute is to

put the economic burden of litigation on the party that

makes litigation necessary.  Brass v. Weller, 23 Ark. App.

193, 745 S.W.2d 647 (1988).  Whether or not a particular

claim is controverted is a question of fact for the

Commission.  Aluminum Co. of America v. Henning, 260 Ark.

699, 543 S.W.2d 480 (1976). 

The mere failure to pay compensation benefits does not

amount to controversion, in and of itself.  Revere Copper &

Brass, Inc. v. Talley, 7 Ark. App. 234, 647 S.W.2d

477(1983).  Likewise, controversion may not be found where

the respondent accepts its compensability but delays payment

in a reasonable attempt to investigate the extent of the

disability.  Horseshoe Bend v. Sosa, 259 Ark. 267, 532

S.W.2d 182 (1976).  Assuming a position which requires an

injured employee to retain an attorney to take the actions

necessary to insure the employees rights are protected may

constitute controversion.  Turner v. Trade Winds Inn, 267

Ark. 861, 592 S.W.2d 454(1980).

In the present case, Dr. Martinez’s reports in evidence

beginning shortly after Mr. Carr’s 2009 surgery essentially
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all contain a recommendation for some type of additional

physical therapy. (E64-76) The record contains notes

indicating that Mr. Carr was receiving aquatic therapy in

late 2012 at HealthSouth, and a January 11, 2013, note

appears to indicate that the physical therapist, Melanie

Burt, was discharging Mr. Carr to see the doctor in a couple

of weeks to get signed up for the community pool. (Comm.

Exh. 2 - R. Exh. 1 p. 54-55) However, rather than releasing

Mr. Carr from aquatic therapy to exercise at the community

pool, Dr. Martinez on February 14, 2013, wrote Mr. Carr a

prescription for more aquatic therapy. (Comm. Exh. 2 - C.

Exh. 1 p. 3)

Mr. Carr’s physical therapist took issue with the

prescription for additional aquatic therapy for reasons

documented in correspondence of Mr. Carr’s case manager,

Karen Miller, dated March 6, 2013:  

Mr. Carr and I also discussed a script from Dr.
Martinez for “Physical Therapy for Water Therapy.” (See
attached.)  Mr. Carr was previously discharged from
water therapy by his physical therapist at HealthSouth
in Texarkana.  Mr. Carr stated he did not understand
why the therapist would not give him water therapy
since he asked for and obtained a prescription for this
from Dr. Martinez.  At my request, Mr. Carr gave me the
name of the therapist and I told him I would contact
her to discuss the situation.  I made him aware that no
one could force a physical therapist to perform
treatment that went against her ethics.

I spoke with Audra, the PT.  She stated that she
explained to Mr. Carr numerous times that she could not
continue to provide formal therapy when no progress or
improvement was being made.  Audra stated that during
the initial month of water therapy, Mr. Carr showed
improvement but he reached a plateau during the second
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month and was subsequently discharged from treatment. 
Audra stated that to continue treatment without
measurable benefit would be contrary to a physical
therapist’s code of ethics and place her license in
jeopardy.  She said that she explained this to Mr. Carr
on several occasions.

Audra shared that there is a Community Pool at
HealthSouth available to Mr. Carr but he would have to
be able to walk up and down a few steps, using a
handrail, to get himself into and out of the pool.  She
said she offered this to Mr. Carr but he did not feel
he could do this.  (Comm. Exh. 2 - R. Exh. 1 p. 53) 

Dr. Martinez prescribed water therapy among other

things in a prescription on March 12, 2014, and Dr. Martinez

again recommended water therapy in a document dated

August 2, 2013. (C. Exh. 1 p. 10; R. Exh. 1 p. E78) The

respondents’ contention in a Prehearing Order filed on

August 20, 2013, regarding the claimant’s prescription for

water therapy was “The physical therapist has declined to

provide water therapy based on her code of professional

responsibility as claimant ceased making progress with that

therapy.” (Comm. Exh. 2 - Comm. Exh. 1 p. 3) However, Mr.

Carr began receiving additional aquatic therapy sometime

after the Prehearing Order was entered in August of 2013,

and before the hearing conducted in October of 2013. (Comm.

Exh. 2 T. 78) 

I find on the evidence presented that the claimant has

failed to establish that the respondents controverted his

prescribed aquatic therapy.  In this regard, Ms. Bourne

testified in October of 2013 that once a referral is made to

HealthSouth for therapy, HealthSouth (and not Ms. Bourne)
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decides who the therapist will be.  In this case, the

therapist who ultimately agreed to provide Mr. Carr

additional water therapy after August was not the same

therapist who had previously refused to continue additional

water therapy in January. (Comm. Exh. 2 - T. 78) Ms. Bourne

testified that the nurse case manager sent the prescription

to HealthSouth, and if HealthSouth had another therapist

evaluate Mr. Carr, that was entirely HealthSouth’s decision,

not Ms. Bourne’s decision. (Comm. Exh. 2 - T. 80-81) 

In summary, the evidence persuades this examiner that

Mr. Carr was treated by therapists at HealthSouth, that the

delay in Mr. Carr receiving additional water therapy was

caused by the perception of his treating therapist in early

2013 that Mr. Carr was making no additional progress, and

the therapist therefore concluded that it would therefore be

unethical under the circumstances to continue treatment. 

Since there is no persuasive evidence that the respondent

either delayed in forwarding prescriptions to HealthSouth,

or delayed in pre-approving or paying for additional water

therapy once a new therapist at HealthSouth agreed to

provide additional water therapy under the circumstances, I

find that the claimant has failed to establish that the

respondent controverted his prescription for additional

water therapy.

Issue 3: What Is The Most Appropriate Means Identifiable In
The Hearing Record For Accommodating Mr. Carr’s Medical
Transportation Needs Going Forward?   
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Of the following alternatives about which the parties

presented any evidence, I find for the following reasons

that employing individuals that Mr. Carr selects to be paid

$12.00 per for their time is the most appropriate means at

present for accommodating Mr. Carr’s transportation needs

going forward.

Alternative 1: Wheelchair Accessible Van

Between the time of the first and second hearings, Mr.

Walker raised as one alternative the purchase of a

wheelchair accessible van for Mr. Carr’s use. (Comm. Exh. 1

p. 3)  However, to the extent that Mr. Walker contends that

the respondents should be liable for purchasing Mr. Carr a

wheelchair accessible van for his unrestricted use, I note

that Mr. Carr’s injury occurred in 1982, and the Arkansas

Court of Appeals has previously concluded that the Workers’

Compensation Law that applies to injuries that occurred

before July 1, 1993, does not contain provisions requiring

employers to provide such ambulatory devices as hand-

controlled wheelchair accessible vans.  Public Employee

Claims Division v. Keys, 99 Ark. App. 77, 257 S.W.3d 570

(2007)  

As for the alternative that Mr. Carr purchase a van,

and have the respondents pay for modifications to make the

vehicle hand-controlled and wheelchair accessible, Mr. Carr

presently owns two vehicles: a hand-control equipped 2011

Nissan Maxima car, and a 1973 Ford F-100 Ranger pickup truck
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with over 300,000 miles on it. (T. 27, 33) Mr. Carr

testified that he did not think that he would be capable of

purchasing a van, that he would anticipate losing a

significant amount of money if he tried to trade in his

Nissan for a van, and that his 1973 pickup truck with

3000,000 miles does not have much trade in value. (T. 59-60)

I find Mr. Carr’s testimony credible, and I note that his

testimony is certainly consistent with the fact that his

workers’ compensation benefits are only $140.00 per week.

To the extent that Mr. Walker has suggested as a

different alternative that the respondents purchase a hand-

controlled wheelchair accessible van only for Mr. Carr’s

medical-related travel, I note that Mr. Carr has offered

into evidence equipped van prices of $59,412.33 for what

appears to be a new van, and for used equipped vans prices

ranging from $29,995.00 to $49,975. (C. Exh. 2) Mr. Carr

testified that, at present, his routine medical travel

includes three trips per year to Dr. Martinez (in

Shreveport) and one trip per year to his family doctor

(locally in Texarkana). (T. 62-63) Under this alternative

then, Mr. Carr at present would only use the vehicle four

times per year, or once every three months.  

In addition, if a pre-owned wheelchair accessible van

costing $29,995 remained usable for ten additional years

being driven only four times per year, and if the cost of

the vehicle were spread out evenly over four visits per year
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for those ten years, then the cost per trip over this ten

years would be $29,995/10 years/4 trips per year or

approximately $750 per trip. 

Alternative 2: Modifying Mr. Carr’s Current Vehicles

I find credible Mr. Carr’s testimony indicating that

the only way that he can safely transfer by himself from a

wheelchair into an automobile seat is if his wheelchair is

positioned at the automobile door next to the seat that he

is transferring into. (T. 29, 40, 50, 51).  I also find

credible Mr. Carr’s testimony that he currently requires a

four-wheeled walker to walk any (short or long) distance by

himself. (T. 52)

The only evidence of record regarding a proposed

wheelchair that might apply to Mr. Carr’s Nissan automobile

is pictured in Respondent Exhibit 1 p. C6-10.  However, this

lift requires a Type 2 or 3 hitch, attaches to the rear of

the vehicle, stores a wheelchair at the rear of an

automobile, and thus would require Mr. Carr to make his way

from the rear of the vehicle to the driver’s side door -

which he cannot do by himself without his wheelchair. (T.

40)

Alternatively, the respondent has identified a

wheelchair lift compatible with Mr. Carr’s 1973 Ford Truck

at a minimum cost of $3,770.00.  This unit would appear to

allow Mr. Carr to transfer at the truck’s door and would

store the wheelchair during travel in the bed of the truck.
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(R. Exh. 1 p. C2-3) However, this alternative has the

disadvantage of placing a 61 year old wheelchair bound

individual in a 40 year old pickup with over 300,000

accumulated miles onto the highway by himself back and forth

between Texarkana and Shreveport three times per year.

Alternative 3: Visiting Angel Assistance

At the start of the second hearing, the respondent

contended that a lot of what Visiting Angels already

provides for Mr. Carr during their twelve hours of service

in his home is not required under the workers’ compensation

law. (T. 20) The respondent contended further:

They’re doing things like making meals, cleaning the
house that is not even required under workers’ comp
law, so if he needs to have a medical appointment,
Visiting Angels is already the service that we are
providing.  We shouldn’t have to provide another
assistant to him to go to out-of-town medical
appointments since we’re already providing that
service.  We can make arrangements for that service to
do that within their regularly scheduled hours. (T. 21) 

However, there is no indication that this examiner can

find in the record either that (1) the respondent or their

attorney either one have ever contacted Visiting Angels

about the possibility of Visiting Angels assisting Mr. Carr

to and from his Texarkana medical appointments and/or his

Shreveport medical appointments or that (2) Visiting Angels

in fact provides any such type service for any of their

other clients. (T. 22) In addition, as discussed earlier in

this decision, the respondents’ contentions about Visiting

Angels at the first hearing notwithstanding, this examiner
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can only find one occasion in dozens of pages of Visiting

Angels records offered into evidence where anyone from

Visiting Angels has ever previously loaded Mr. Carr’s

wheelchair into a vehicle for him.     

Alternative 4: T-Line Transit For Local Treatment

At the start of the second hearing, the respondent

contended as follows about Mr. Carr using T-Line Paratransit

Service for local medical appointments:

[W]e have offered T-Line Transit, and we have
information about it beginning at C-13.  This is not
just public transportation.  This is not a bus service. 
The portion of this that we’re offering is one where
the Claimant can call and make appointments.  He’s
supposed to call two days in advance and he can.  He
knows his appointments at this point.  This is not just
you’re taking the bus route.  It is possible that there
will be others they have to transport at around the
same time.  It is possible that he may have to wait a
few minutes.  It’s possible that he may have to go and
drop somebody else off before he gets dropped off, but
this is a service that is one that is personal rather
than just following a bus route, and we contend that
there’s nothing in any of the medical records that
would show that that’s not something that would be
appropriate for him to manage. (T. 19-20)   

The literature offered into evidence indicates that T-

Line is in fact a shared ride form of public transportation.

(R. Exh. 1 p. C20) T-Line runs fixed routes; however,

individuals in wheelchairs may submit an application to be

approved for special pick up and drop off. (R. Exh. 1 p.

C16-18) The ADA Service fare is $2.50 each way, and the ADA

Service Area is defined as the area within 3/4 of a mile on

either side of a fixed route. (R. Exh. 1 p. C16-18) The T-

Line bus may arrive at a drop-off location anywhere from
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fifteen minutes before the drop-off time up to fifteen

minutes after the drop-off time, and passengers may be

required to travel on board the bus for up to one hour. (R.

Exh. 1 p. C20)

However, the record in the present case does not

include a map of the T-Line fixed routes, and contains no

indication whether or not Mr. Carr’s home or his local

physician’s office either one or both are within 3/4 of a

mile of any of the T-Line fixed routes.  Because the

evidence presented fails to indicate whether Mr. Carr is

even a geographical candidate for T-Line Paratransit

Service, I need not consider further at this time Mr. Carr’s

testimony that he does not consider the T-Line feasible for

him because of bladder and bowel control problems. (T. 28)

Alternative 5: Travel Assistants

I find instead on this record that providing Mr. Carr

travel assistants is the most appropriate means of getting

Mr. Carr and his wheelchair to and from his medical

appointments.  

This alternative avoids the need for either Mr. Carr or

the respondent to purchase a new vehicle.  With an assistant

available to assist Mr. Carr with his wheelchair during

travel, instead of attaching a wheelchair lift to the bed of

his pickup, Mr. Carr will also be able to use his newer 2008

Maxima to travel to Shreveport instead of being required to
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drive a 40 year old pickup with 300,000 miles already

logged.  

In addition, at even $96 per trip four times per year,

paying assistants $400 per year appears to this examiner

more appropriate than attaching a $2,800 piece of equipment

to the bed of a 40 year old pickup with 300,000 logged

miles.   

Finally, to the extent that the respondent contends

that any assistants should receive “minimum wage,” this

examiner notes that Visiting Angels (whom the respondent

proposed perform this work) earn $16.00 per hour, and as far

as this examiner can tell, no one who has traveled with Mr.

Carr to date is under any type of spousal or other

obligation to continue doing so.  I find that, since the

respondent has left it to Mr. Carr to seek out his own

assistants, $12.00 per hour is an appropriate rate of pay

for any individual that Mr. Carr can find who is willing to

assist Mr. Carr with his wheelchair in traveling to and from

his medical appointments on a highly intermittent basis.

I also conclude that the respondent has controverted

this award of additional nursing services in its entirety. 

As discussed above, Mr. Walker first brought this matter to

the attention of the respondents’ former attorney on

February 17, 2012, and nine months later the respondent had

not offered any type of accommodation for travel,

notwithstanding being informed that Mr. Carr could no longer
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lift his wheelchair. (Comm. Exh. 2 R. Exh. 1 p. 1, 3) I find

that this matter was controverted in its entirety by the end

of those nine months.  I find that the claimant’s attorney

is also entitled to the maximum allowable statutory

attorney’s fee on the future travel-related expenses awarded

herein awarded herein.

Finally, I note for the sake of completeness that both

parties at the first hearing objected on several occasions

to hearsay testimony that Mr. Carr offered, and this

examiner took those objections under advisement for further

research. (Comm. Exh. 2 T. 14, 15, 21, 43) To be clear, this

examiner has not relied in any way on Mr. Carr’s hearsay

testimony in making the findings herein.

AWARD

The respondent is directed to pay benefits and attorney

fees in accordance with the findings set forth herein.  All

accrued sums shall be paid in a lump sum without discount

and this award shall earn interest at the legal rate until

paid, pursuant to Ark. Code Ann. § 11-9-809, and Couch v.

First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
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Administrative Law Judge


