
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   G109321

DAVID W. CANNON, EMPLOYEE CLAIMANT

NEWPORT MUNICIPAL WATER COMPANY, 
EMPLOYER RESPONDENT

ARKANSAS MUNICIPAL LEAGUE - WCT,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 11, 2014 

Hearing before Chief Administrative Law Judge David Greenbaum January
13, 2014, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Gail O. Matthews, Attorney-at-Law, Little Rock,
Arkansas.

Respondents represented by Mr. J. Chris Bradley, Attorney-at-Law, North
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted January 13, 2014, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on November 13,

2013, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the stipulations, the issue, as well as their respective

contentions were correctly set out in the November 13, 2013, Prehearing

Order.  A copy of the Prehearing Order was introduced, without objection, as

“Commission’s Exhibit 1.”
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It was stipulated that the employment relationship existed between the

parties at all relevant times, including October 31, 2011; that the claimant

sustained a compensable back injury as the result of a specific work-related

incident on said date; that his average weekly wage was $400.00, entitling him

to compensation rates of $267.00 per week for temporary total disability and

$200.00 per week for permanent partial disability; that the claimant’s healing

period ended on or about May 29, 2013; that respondents had paid all

appropriate temporary total disability, to date; that respondents had accepted

and were in the process of paying a fifteen percent (15%) whole body

impairment; and that respondents had controverted the  claimant’s entitlement

to wage-loss disability, if any. 

By agreement of the parties, the sole issue presented for determination

was whether the claimant was entitled to wage-loss disability.

Claimant contended, in summary, that he had sustained substantial

wage-loss disability in excess of the fifteen percent (15%) impairment rating

in an amount to be determined by this Commission.  The claimant requested

a controverted attorney’s fee on any wage-loss disability awarded.

The  respondents  contended  that  the  claimant  could  not  establish

wage-loss in excess of his permanent impairment.

In addition to the claimant, his wife, Christine Cannon, was called as a
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corroborating witness.   The record is composed solely of the transcript of the

January 13, 2014, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that he

is entitled to a twenty percent (20%) wage-loss disability in excess of

the fifteen percent (15%) whole body impairment acknowledged by the

respondents.

DISCUSSION

As reflected by the stipulations, and as will be set out further below, the

relevant facts in this claim are basically undisputed.  Further, I found both the

claimant and his wife to be most credible witnesses.  The record reflects that

the claimant has undergone both a functional capacity evaluation, as well as
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a vocational rehabilitation evaluation, both of which support my conclusion

that the claimant is a credible witness.  The record reflects that the claimant

sustained a significant back injury, has undergone two (2) surgeries,

sustained substantial physical impairment which has resulted in permanent

physical restrictions on his ability to perform work.  In my opinion, the claimant

has clearly proven that he is entitled to permanent disability benefits in excess

of his physical impairment.

The claimant, David Cannon, is twenty-seven (27) years old.  He

sustained an admitted injury arising out of and during the course of his

employment with Newport Municipal Wager Company as reflected below:

Q     This claim arises out of an injury you sustained in October of 2011?

A     Yes, sir.

Q     Tell me what happened.  You don’t need to go into great detail because
they’ve stipulated you had the injury.  Just tell the Judge enough so he’ll
understand what caused you to get hurt.

A      We had cut a tree down, the Water Company had, and we were clearing
some brush.  I had grabbed a limb and was pulling it backwards and tripped,
falling to my rear and then to my back.

Q     That was about the 31st of October?

A     Yes, sir.

Q     And you went to the hospital that night?

A     I did, yes, sir.
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Q     Were you ever able to go back to work for the Water Company?

A     No, sir.....  (Tr.8)

The claimant’s course of medical treatment is likewise undisputed.

Following conservative treatment by some local physicians, the claimant was

referred to Dr. Wayne Bruffett, an orthopedic surgeon with Arkansas Specialty

Orthopaedics in Little Rock, Arkansas.  The claimant has undergone two (2)

surgeries.   The  claimant’s  initial  surgery  was  a  laminectomy  and  fusion

of L5-S1, performed on August 30, 2012.  Although the claimant initially

improved following surgery, subsequent testing revealed additional herniations

at T11-12, as well as L3-4.  Dr. Bruffett recommended additional surgery at

L3-4 with a decompression and micro-discectomy on the right which was

initially denied.  Following additional treatment, including transforaminal

injections at L3-4, a second surgery was performed on February 23, 2013, to

remove a large disc herniation at L3-4 on the right.  As reflected by the

stipulations, Dr. Bruffett assigned a fifteen percent (15%) whole body

impairment on May 29, 2013, which respondents have accepted and were in

the process of paying.  It must be noted that the claimant was never offered

any type of light-duty with the employer herein.  Clearly, the claimant cannot

return to his prior employment as reflected by a June 19, 2013, report from Dr.

Bruffett which is set out in its entirety below:
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I wanted to send you a note of clarification on Mr. Cannon’s work
release.  Although I stated in my last note, dated 05/29/13, that
I really did not have any “restrictions” to place upon him, he
certainly has limitations.  These limitations are to the extent that
I do not feel there is any way he can return to his prior job.

If we need to measure these limitations with an FCE, then I can
maybe order that test and see him back and go over it with him.
However, I was just trying to save him this test, because he is
just going to need to let his pain be his guide.  However, after all
he has been through, I am certain that he is not going to be able
to return to his prior occupation.  Hopefully, he can find some
type of gainful employment that is more in the light duty category.

If you need more specifics, we will need to get an FCE, but I do
not know that that his [sic] particularly necessary.  (Cl. Ex. A,
p.51)(Emphasis supplied)

The claimant underwent a Functional Capacity Evaluation on July 11,

2013.  Again, it is undisputed that the claimant gave maximal effort during his

Functional Capacity Evaluation.  The claimant stated that following the

Functional Capacity Evaluation, he could hardly more which reflects that he

put forth a reliable effort, but clearly requires reconditioning.  Following the

Functional Capacity Evaluation, Dr. Bruffett imposed substantial physical

restrictions on the claimant’s ability to return to work.  Dr. Bruffett’s July 24,

2013, report is set out in its entirety below:

OFFICE VISIT

HISTORY:
Mr. Cannon underwent a functional capacity evaluation with valid
results.  He put forth reliable effort, with 51 of 51 consistency
measures within expected limits.
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His study indicates that he can do medium classification work.

In summary, this means that he can lift 21-50 pounds
occasionally, frequently lift 11-20 pounds, and constantly lift 1-10
pounds.  He can probably do some bending and twisting, but
probably just not excessive.

I think he has found some gainful employment as a bail
bondsmen, and I have encouraged him in this.  I am glad he is
back at work.

He can probably just come back and see me as needed.  He has
been a pleasure to care for.  (Cl. Ex. A, p.52) 

In addition, the claimant cooperated in a vocational rehabilitation

assessment performed at respondents’ request.  Rather than conduct an

exhaustive analysis of the vocational rehabilitation report, the following is a

summary of the analysis performed by Heather Taylor, a vocational

rehabilitation consultant for Systemedic Corporation:

Analysis of Work History/Transferrable Skills
A transferrable skill is any skill one has acquired from previous
work history, educational background, or life experiences that
can be utilized in performing a different job in the future.

Mr.  Cannon’s  work  history  indicates  that  all  of  his  jobs
have been an unskilled/semi-skilled nature, therefore, not
affording him the opportunity to acquire any significant
transferable skills.  As a consequence,  he  would  be  able  to
pursue  only  jobs  of  an unskilled/semi-skilled  nature.   He  is
not  a  candidate  for  re-training to acquire skills for pursuing
skilled jobs.

Based on my experience, jobs in the labor market of an
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unskilled/semi-skilled nature generally pay minimum wage to
$10.00/hour with an average of about $8.50/hour.  (Resp. Ex. A,
p.22)

I feel compelled to point out that although Ms. Taylor identified a

number of jobs within the claimant’s physical capabilities, most appeared to

have entry level salaries, less than the anticipated average wage of $8.50 per

hour, specifically, minimum wage to $8.00 per hour.  Accordingly, based solely

upon a mathematical formula, which is not the standard used under our case

law, the claimant’s wage-loss disability appears to be in the range of fifteen

percent (15%) to twenty-eight percent (28%).  In my opinion, a wage-loss

disability of twenty percent (20%) to the body as a whole fairly and accurately

reflects that extent of claimant’s wage-loss disability.

ADJUDICATION

The Arkansas workers’ compensation law provides that when an injured

worker’s disability condition becomes stable and no further treatment will

improve that condition, the disability is deemed permanent.  In order to be

entitled to any wage-loss disability in excess of permanent physical

impairment, the claimant must first prove, by a preponderance of the

evidence, that he sustained permanent physical impairment as a result of the

compensable injury.  Walmart Stores, Inc., v. Connell, 340 Ark. 475, 10

S.W.3d 727 (2000); Needham v. Harvest Foods, 64 Ark. App. 141, 987
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S.W .2d 278, (1998).  If the employee is totally incapacitated from earning a

livelihood at that time, he is entitled to compensation for permanent and total

disability.  See, Minor v. Poinsett Lumber & Manufacturing Company, 235 Ark.

195, 357 S.W.2d 504 (1962).  Objective and measurable physical or mental

findings, which are necessary to support a determination of “physical

impairment” or anatomical disability, are not necessary to support a

determination of wage-loss disability.  Arkansas Methodist Hospital v. Adams,

43 Ark. App. 1, 858 S.W.2d 125 (1993).

A worker who sustains an injury to the body as a whole may be entitled

to wage-loss disability in addition to his anatomical loss.  Glass v. Edens, 233

Ark. 786, 346 S.W.2d 685 (1961).  The wage-loss factor is the extent to which

a compensable injury has affected the claimant’s ability to earn a livelihood.

Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross

v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886

(1996).  The Commission is charged with the duty of determining disability

based upon a consideration of medical evidence and other matters affecting

wage-loss, such as the claimant’s age, education, and work experience.

Emerson Electric, supra; Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App.

224, 970 S.W.2d 316 (1998); Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d

850 (1995).  Such other matters may also include motivation, post-injury
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income, credibility, demeanor, and a multitude of other factors.  Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984); Glass,

supra.  A claimant’s lack of interest in pursuing employment with his employer

and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206

S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a worker’s failure

to participate in rehabilitation does not bar his claim, but the failure may

impede a full assessment of his loss of earning capacity by the Commission.

Nicholas v. Hempstead County Memorial Hospital, 9 Ark. App. 261, 658

S.W.2d 408 (1983).  The Commission may use its own superior knowledge

of industrial demands, limitations,  and  requirements  in  conjunction  with the

evidence to determine wage-loss disability.  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

However, so long as an employee, subsequent to his injury, has

returned to work, has obtained other employment, or has a bona fide and

reasonably obtainable offer to be employed at wages equal to or greater than

his average weekly wage at the time of the accident, he shall not be entitled

to permanent partial disability benefits in excess of the percentage of

permanent physical impairment, established by a preponderance of the
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medical testimony and evidence.  Ark. Code Ann. §11-9-522(b)(2)(Repl.

2002).  The employer or its workers’ compensation insurance carrier has the

burden of proving the employee’s employment, or the employee’s receipt of

a bona fide offer to be employed, at wages equal to or greater than  his

average   weekly   wage   at   the   time   of  the  accident.   Ark.  Code  Ann.

§11-9-522(c)(1).

Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) provides:

(a)     Permanent benefits shall be awarded only upon a
determination that the compensable injury was the major cause
of the disability or impairment.

(b)     If any compensable injury combines with a pre-existing
disease or condition or the natural process of aging to cause or
prolong disability or a need for treatment, permanent benefits
shall be payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is defined as a more than fifty percent (50%) of the

cause.  Ark. Code Ann. §11-9-102(14).

Further, “disability” is defined as an “incapacity because of

compensable injury to earn, in the same or any other employment, the wages

which the employee was receiving at the time of the compensable injury.”

Ark. Code Ann. §11-9-102(8).

Almost all of the claimant’s prior work experience has required physical,
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manual labor.  The claimant is unable to return to physically demanding jobs.

The record reflects that he was a borderline student and had difficulty,

especially with math.  The vocational rehabilitation consultant indicated that

the claimant was not a candidate for retraining to acquire skills for pursuing

skilled jobs and that he would only be able to pursue jobs of an

unskilled/semi-skilled nature.  The claimant has significant physical

restrictions which prevent him from performing many types of gainful

employment.  The record reflects that the claimant returned to work for a short

time following his medical release as a bail bondsman which proved not to be

“gainful” employment.  The claimant does not possess transferrable skills and

has limited employment opportunities at minimum wage and/or entry level

jobs.  After consideration of the claimant’s age, education, and work

experience, I find that a wage-loss disability of twenty percent (20%) to the

body as a whole fairly and accurately reflects that extent of the claimant’s

wage-loss disability.  Accordingly, I hereby make the following:

AWARD

Respondent, Arkansas Municipal League – WCT, is hereby directed

and ordered to pay, to the claimant, permanent partial disability benefits at the

rate of $200.00 per week, beginning May 30, 2013, and continuing for 157.5

weeks, representing an overall permanent disability of thirty-five percent
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(35%) to the body as a whole, the fifteen percent (15%) impairment previously

acknowledged, together with the twenty percent (20%) wage-loss awarded

herein.

All accrued benefits shall be paid in lump sum and without discount. 

Additionally, claimant’s attorney, Mr. Gail O. Matthews, is hereby

awarded the maximum statutory attorney’s fee on the controverted portion of

this Award, one-half (½) to be paid by the claimant, out of benefits awarded

herein and one-half (½) to be paid by the respondents pursuant to Ark. Code

Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


