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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G306649

MARKEENA CAMPBELL, 
EMPLOYEE CLAIMANT

RIVERLODGE ASSISTED LIVING, LLC, 
EMPLOYER RESPONDENT

FIRSTCOMP INSURANCE COMPANY
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED AUGUST 1, 2014                     
      
A hearing was held before Administrative Law Judge Chandra L.
Black, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by the Honorable George Bailey,  
Attorney at Law, Little Rock, Arkansas. 

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 18,

2014, in Mountain Home, Arkansas.  A Pre-hearing Telephone

Conference was conducted in this case on May 12, 2014.  A Pre-

hearing Order was entered in this claim on that same date.  This

Pre-hearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Pre-hearing Order, or at the start of the hearing. 

I hereby accept the following stipulations:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including on August 1, 2013.

3.  The claimant sustained an admittedly compensable

injury to her back on August 1, 2013. 

4.  On the date of her compensable injury, the claimant’s

average weekly wage was $522.  Her compensation rates are $348

and $261.

5.  The claimant was assigned a 5% rating, which has been

accepted by the respondents. 

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

7.  This claim for additional benefits has been controverted

by the respondents.

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

     1.  Wage-loss disability.   

     2.  Attorney’s fee.  

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings. Said contentions are

incorporated herein by reference.  At the time of the hearing, the

claimant’s attorney again asserted that she is entitled to 40%

wage-loss disability.  
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     The documentary evidence submitted in this case consists of

the hearing transcript of June 18, 2014, and the documents 

contained therein.   

The following witnesses testified at the hearing: the 

claimant and Mindy Perry.

                           DISCUSSION

     At the time of the hearing, the claimant was fifty-four(54)

years old.  She completed the tenth grade of high school.  After

dropping out of high school, the claimant got married and had

children.  However, she later obtained her GED, and has one year of

college.

     Regarding her prior work experience, the claimant’s first job

as an adult was a CNA position at a nursing home.  This job was

obtained through an Ozark Action Program, which was where she

obtained her CNA license.  This occurred in May of 1982.  She also

worked at Westview Nursing Home in West Plains, Missouri.  The

claimant’s job duty as a CNA included primarily caring for seniors

clients in the nursing home.  She was required to get the clients

up in the mornings, help them dress, give them showers, clean their

rooms, and get them ready for breakfast.  The claimant testified

that she was required to lift patients and help them to get around

in their wheelchairs.  She admitted that she does not hold a

current CNA license.  

    After working at these two nursing facilities, the claimant
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went to work in the grocery business industry as a deli clerk.

This job was located in West Plains, Missouri, which she held some

time around August, or early September of 1985.  In this position,

the claimant was required to not only take care of the deli, but

she also worked in the kitchen, rotated product, and put product

up.  The claimant was also responsible for stocking, pricing, 

preparation of product, and waiting on customers.  Her second job

as a deli clerk was for Price Cutter, which was located in Tulsa,

Oklahoma.  She started this job in August of 1986, and worked there

for two years.  

     The claimant testified that her next job was at Skaggs Alpha

Beta, in Tulsa, Oklahoma.  She also worked for John’s Apple Market

and Food 4 Less, in Springfield, Missouri doing bakery-type work.

These jobs that the claimant worked covers the time period from

1986 all the way until 1996, which was from the time she was 25 to

32 years of age.  According to the claimant, during this period of

time, she performed the duties of bakery/deli manager or cashier.

The claimant testified that the physical activities involved

prolonged periods of standing, reaching, and a lot of lifting and

squatting.       

     Specifically, the claimant testified:

Q What are the heavy items?

A The heavy items would be in the -- as far as the deli
would be like your big chicken breasts, turkey breasts, roast
beef.  Because those come in bulk and boxes of chicken, frozen
chicken, and those are usually like 40 pound boxes of frozen
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chicken.

Q Do you pretty much have to be on the move, on your feet
when you're doing that type of job?

A Yes, constantly, because you have to keep things full.
Q Do they send anybody in to help you stock or move the
larger items?

A Yes, sometimes they do.  It just depends on how many
people -- if somebody calls in, you may have to do it by
yourself.

Q Okay.

A But for the most part, you have help.

     She verified that she has been off work and released from the

doctor for a few months now.  She denied having applied or looked

into doing any type of deli work.  The claimant explained that she

would consider that type of work, but she does not feel that it is

something that she is capable of doing at this point because she

cannot do any lifting.  According to the claimant, she has a hard

time squatting just to feed her cats.  She essentially testified

that she could return to deli work in a smaller operation, that has

a slower pace where there is no lifting or pushing requirements.

The claimant also stated that she would need to be able to take

breaks while working.  While working in these deli-type positions,

the claimant earned minimum wage.  However, she stated that she

worked forty plus hours.      

     The claimant worked previously for a convenience store.  

She testified that while working for the convenience store, her

hourly rate of pay was $12 to $14 an hour, and she worked 40 hours
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a week.  According to the claimant, she worked as the assistant

manager, and was required to open and close the store.  She worked

the cash register, set up the small snack bar, stocked, and made

sure the shelves were full.  In this position, the claimant stocked

only small boxes of items and was not required to be on her feet

because she had a stool she could sit on if they were not too busy.

The claimant could also take breaks and had another person working

with her.  However, this job lasted only eight months because her

employment was terminated.                     

     The claimant’s next job was in a t-shirt factory.  She only

worked this job for two weeks.  Her hourly rate of pay was $8 an

hour, and she was paid for piece work.  The claimant described this

work as repetitive-type work, wherein she had to reach, pull and

twist the shirts around through the sewing machines, in order to

put on collars and sleeves.

     She testified:

Q Could you do that today?

A No.  No, I couldn't do that.

Q Just a brief explanation of why you couldn't do that
today.

A Because of the twisting and the repetitiveness of it,
because the very -- because you have to twist your whole body
around.  I mean, you have to twist your lumbar.  They don't
have chairs like this over there, and you can't.  So what
you're doing is you're twisting completely, picking this up,
flipping it here, and then you twist it around so you get your
sleeve on.  And then you take that and you flip it over here.
And it's just consistent like -- I mean, it's just constant.
And in order to make your quota, or above your quota, so that
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you can make money, you need to be moving quickly, so.

Q You're not moving real quickly these days, are you?

A No.

    The claimant next worked for an activity assistant for an

activity department.  Her job duties entailed making announcements

for clients, following through with the calendar that the activity

director had put, making sure the clients attended events, and

checking to make sure they got back to their room safely.  

     She explained:

Q Did that lead to some training that would help you
advance in this area?

A Yes.  Yes.

Q Now, let me ask you, is there -- you eventually obtained
the certification as an activities director, so we've been
talking about assistant activities director.  Is the assistant
activities director a little less physical in dealing with the
patients or --

A No.  An activity assistant job is a lot more physical,
because you are hands-on with your clients.  You're the one
that goes around rounding everybody up, and you're the one
that makes the announcements.  You're the one that makes sure
that the activity room is set up for the program, and that it
starts on time.  It's very -- it's a specific routine that you
need to go through.

Q So you're involved with transporting or wheelchairing
patients around to get them to those activities.  Is that --

A Yes.

Q -- the way I'm understanding that?

A Yes.  Yes.  And I mean, a lot of the staff -- it's
actually nursing, they're as responsible as I am.  But as an
activity assistant, when I did it, you know, if they're busy,
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I don't mind taking them, but --

Q Would you be involved in getting them up from the bed?

A No.  No.  They needed to be ready.  They needed to be up
and ready for the day.  After breakfast, they needed to be
taken to the restroom and ready for the activity.  And once
they did that, they needed to bring them down.  A lot of
times, if they didn't or the client didn't want to, I would go
down and encourage them and get them to come.

         
     The claimant verified that she obtained her GED, in July of

1993.  Following this, the claimant signed up to attend a community

college.  She studied business administration with an emphasis in

management, which was a two-year program.  However, the claimant

went to college for one year, and dropped out due to her having

small kids.  The claimant testified that she has 28 college

credits. She denied having any computer skills or taken any

computer courses.

     Under further questioning, the claimant gave a brief 

explanation of how her training enabled her to move from assistant

activity director to that of an activity director. She was

certified in March of 2007.  Her job duties as an activity director

entailed creating a monthly activity calendar for the clients based

on their needs and disabilities.  She admitted that this program is

a computerized application that she learned on her own.

     She explained:

A As an activity director, my position was only to provide
activity programs for these clients that were of an activity
nature.  Now, shopping, you could take them shopping, but if
they -- most of the clients that wanted to go were pretty
independent, pretty much wanted to do it on their own.  You
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didn't have to lift anybody, and if there was a lot of lifting
involved, then the CNA's would do that.

Q So how many of those jobs did you -- let me just ask you,
was Riverlodge more physical than the ones you had had before?

A Oh, yes, yes.  It was --
Q That's what I'm having --

A -- very physical.

Q -- trouble clarifying --

A Uh-huh.

Q -- clarifying here.  So, but still to do this job, you
still have to be able to help patients get around, and you
have to move around yourself?

A Yes.  Yes, you have to be flexible.

     The claimant testified that she began working at Riverlodge on

May 25, 2013.  She admitted that this facility is smaller in

comparison to the other facilities that she has worked for.   The

claimant explained:

Q Why don't you just tell us everything you had to do --
well, that's a little too broad.  Describe the things you had
to do at Riverlodge that involved physical exertion.

A Well, I had to assist the clients on the bus.

Q Did you drive the bus?

A Yes.

Q Did you drive the van?

A Yes.

Q Did you have to take them to physical therapy sessions?

A I had to take them to physical therapy, doctor
appointments.  I took specimens to the lab.
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Q Just go ahead with what you were saying.  I sort of
interrupted you.  Just tell us all the physical things you had
to do as best you can.

A Well, when we -- I always had to set up the room for the
different programs that came.  That was moving a lot of chairs
and tables, setting up for meetings and stuff, setting up for
the activities, which is constantly moving these tables and
chairs, rounding up the residents, going to the rooms, making
sure they know what's going on.  I had to do a newsletter,
enter information for the newsletter.  I had to do the
activity calendar, and I had to do all the purchasing for the
activity department, some of the purchasing for the office,
gift bags, and things like that, purchasing for parties.

Q Let's talk about the physical things.  Did you sometimes
take them to Wal-Mart?

A I took them to Wal-Mart.

Q Did you have to help them with their shopping --

A I had to lift all their groceries on the bus, and then
when we got back to the facility, I had to unload all their
stuff off the bus.  Some I had to take to their room, because
it was too much, and some did it on their own.

Q What was the standard procedure when you would take one
of the patients to their physical therapy session at another
location?

A I had to load them in the car -- in the van and load
their equipment, wheelchairs, walkers, and then get them
there, unload the wheelchairs or walkers, unload them, make
sure they get in the building.  Sometimes I would have to stay
with them, and then sometimes I didn't have to.  Sometimes it
was just to drop them off, but a lot of times these
appointments would run back to back.  You may have three
people who have an appointment at the same time, and they all
have a different doctor, so you would have to leave a lot
earlier to make sure they were ready.  Some you would have to
help a lot more than others, lifting-wise.

Q What was the procedure for transferring one of the
patients in and out of the van?

A Well, if he was a wheelchair person, you would need to
get your wheelchair out, bring it around, and if they were
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capable of doing it, it was minimal assistance.  And that's
what I have always been under the understanding on assisted
living.  It should be minimal assistance.  Several clients
were not able to get out of the van, so you would have to
reach over, pull their legs around, and then sometimes really
have to lift them to their feet where they could stand,
because the van, sometimes these people may be shorter or
taller, and they can't move their feet.  So as long as you can
get them to their feet, you know, they can stand.

     The claimant testified that she was injured while working for

another employer in 1988.  This injury occurred when she was struck

by a grocery cart on the left leg.  The claimant was also involved

in other minor work incidents.  She verified that before August 1,

2013, she sustained some other small strains and pulls at

Riverlodge.  The claimant gave and extensive explanation of how her

back injury of August 1, 2013 happened. (T. pp. 40-42)  

     She admitted that she treated with Dr. Thompson.  The claimant

also verified that she underwent physical therapy treatment.  She

admitted that she went to see Dr. Mason, a neurologist.  The

claimant also admitted that she was referred to a pain management

doctor, and then eventually seeing Dr. Seale.  She admitted that

she was offered epidural steroid injections but declined these due

to the horror stories she had heard.  The claimant testified that

she feels her condition has declined.  She stated that it is very

difficult to do housework.  The claimant also stated that she has

difficulty walking and other tasks. (T. p. 45) 

     With respect to her return to work, she admitted that she did

not get the paperwork that Ms. Perry requested.  She admitted that
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she was terminated.  The claimant denied that she could have done

the job of activity director.  She testified that she was hoping

that they would give her a sedentary job.  The claimant admitted

that she has been looking for work and made application at various

places, but she has been declined. She denied that she could

perform work as a CNA.  

     On cross examination, the claimant verified her education.  

She admitted that her children are all grown now.  She admitted

that in order to become a certified activity director, she had to

take a 36-hour course.  However, the claimant testified that her

certification has expired.  

     The claimant verified that her job duties as the activities

director at Riverlodge involved planning and coordinating programs

for the residents.  She also scheduled entertainment for the

different residents and made their schedules.  The claimant agreed

that she had to do food preparation and transportation to different

outings.  According to the claimant, she used the van to transport

the clients to and from doctor’s appointments.  There is also a bus

that they used for taking major outings like to Walmart, and Dollar

Tree.  She admitted that the van has a lift.  The claimant admitted

that she got assistance from Mindy and a couple of times the

maintenance people helped her with this task.  However, she

admitted that during her deposition she testified that she asked

for help pretty consistently after the lifting incident in May and
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before her August 1st, injury.  

     Regarding her treatment, the claimant admitted that she sought

treatment for her compensable injury on August 12 from her family

doctor.  After that, the claimant had an MRI done and saw a pain

management doctor, Dr. Chatman, but she declined the treatment he

was offering to do for her.  The claimant also saw Dr. Mason, and

he told her she did not need surgery.  She admitted that she

underwent physical therapy treatment.  The claimant also saw Seale

and was offered some epidural steroid injections, but she refused

them.  She admitted that she was assessed a five percent rating by

Dr. Seale, for which she is receiving payments on.

     Under further cross examination, the claimant testified:

Q You understand that you were terminated from Riverlodge
because they had to fill your position, correct?

A Yes.

Q You indicated earlier that you would try to communicate
with Mindy Perry by text messages, usually?

A Uh-huh.

Q Yes?

A Yes.

Q And she was asking you to provide documentation to her,
is that right?

A Yes.

Q You only took her documentation from Dr. Thompson,
though, is that right?

A Yes, because I didn't get the documentation from anything
else.
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Q And you know that Dr. Thompson was not authorized by
workers' comp?

A Well, I know that when I talked to Nicole Brown, I told
her -- or Nicole Hall, I told her that I was seeing my doctor,
and that he recommended therapy, and she said, that's fine.
Q Okay.  So she might have paid for some of the therapy,
but it was also approved by Dr. Mason, right?

A I guess, if you want to call it that.  It wasn't approved
by Dr. Mason until after I saw him, and I had already been
getting therapy long before I saw him.

Q Workers' comp has not been paying for your treatment with
Dr. Thompson, is that right?

A They have not paid for my medication from Dr. Thompson or
my doctor visits from Dr. Thompson.  They have, from the
beginning, been paying for my physical therapy.

     Mindy Perry was called as a witness by the respondents.  As of

the date of the hearing, Ms. Perry worked as the administrator of

Riverlodge Assisted Living.  She has been with the company for

three years, and in her current position for about a year and half.

Ms. Perry gave a brief description of her job duties.

     With respect to the requirement for someone to be qualified to

live at the facility, Ms. Perry testified that they have to be able

to transfer on their own.  She also testified that they have to be

able to evacuate the building on their own with minimal assistance.

Currently, they have 58 residents.

    She admitted that there was an incident that happened on May

23, when the guys went fishing, and the claimant helped her carry

a cooler.  The claimant was on one side of the cooler, and Ms.

Perry was on the other side of the cooler.  She admitted that they
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had to stop and take a break from carrying the cooler.  Ms. Perry

testified that she was not aware that there was problem with the

claimant’s shoulder until the day of the hearing.   However, she

stated that the claimant testified that she had problems with her

left shoulder, but it was her right hand that she was using to

carry the cooler.  Ms. Perry testified that the only incident that

the claimant ever brought to her attention was the August 1, 2013

incident.                    

     Ms. Perry admitted that she saw the claimant when she came 

from bringing the particular patient that involved her injury of

August 1, 2013.  She denied that the claimant appeared to be hurt.

However, she admitted that the claimant did call the office to get

help.   Ms. Perry stated that there are people to help the claimant

if she needs help with the residents. She admitted that the

claimant would have to lift walkers and wheelchairs in the van or

bus for some of the residents when they take them out.  She stated

that the claimant did lift tables, but they have maintenance people

and CNAs to do those things.  

     With respect to her functional capacity evaluation (FCE) 

report, Ms. Perry testified that the claimant refused to get her a

copy of the information.   Ms. Perry admitted that she finally got

a copy of this information.  She admitted that they held the

claimant’s position open for her, but that they had to hire

someone.  She explained that they held the claimant’s position for
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her from September 26, 2013 until March 31, 2014.  According to Ms.

Perry, she held the position for the claimant as long as she

possibly could, but she needed somebody in that position.  She did

not receive the claimant’s FCE results until March 26, 2014, but

the evaluation was performed on February 10, 2014.      

     Ms. Perry was aware that Dr. Seale released the claimant back

to full work duty if she did not give consistent effort on the   

functional capacity evaluation.  She admitted that back in February

when the claimant took the test, her job would have still been

available.        

     A review of the medical evidence demonstrates that on July 12,

2013, the claimant sought treatment from her primary care

physician, Dr. James Thompson.  The claimant complained of low back

pain.  The location was primarily in the lower, right lumbar spine

and radiated into the claimant’s shoulder.  She reported this as

being an acute episode of pain that started two weeks ago.  The

event that precipitated this pain was lifting a heavy cooler at

work.      

    The claimant sought medical treatment from Dr. Thompson on

August 12, 2013, due to low back pain.  The claimant reported the

event that precipitated this pain was lifting a patient at work.

Associated symptoms included stiffness and myalgias.  At that time,

Dr. Thompson’s assessment was low back pain, for which he recommend

heat, massage, and home back exercises.
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    An Initial Physical Therapy Evaluation was conducted of the

claimant on August 27, 2013, by physical therapist, Brody Smith.

This treatment modality was for the claimant’s lumbar spine pain

and related symptoms.

     When the claimant returned for follow-up therapy of her lumbar

spine, on September 13, 2013, she reported that she was feeling

pretty good, but had pain in the mid-back, along with “tingling” in

her spine and into her quads.  She also reported that she was very

tight, and that her leg muscle felt weak.  However, the claimant

stated “The drive is getting better.  This is the best my lower

back has felt.”       

     On September 19, 2013, the claimant returned for a follow-up

visit with Dr. Thompson.  His assessment was lumbar radiculopathy,

for which he recommended physical therapy and a medication regimen.

     An MRI of the lumbar spine was performed on November 1, 2013,

with the following impression:

1.  Shallow right paracentral disc protrusion at L5-S1 lies
near the right S1 nerve root without definite mass effect upon
it. 

2.  Mild disc degeneration at L2-3 without other evidence of
canal stenosis or nerve root impingement.

     On that same day, the claimant saw Dr. Zachery Mason for 

review of her lumbar MRI scan.  He stated that the study looks good

with only minor degenerative changes present. Dr. Mason

specifically stated that he did not see anything causing any

pressure on the thecal sac or nerve roots to explain the claimant’s
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discomfort.  He made the following recommendations:

I think her problems are musculoskeletal.  I have recommended
for now that she continues with her lumbar physical therapy.
I don’t have any neurosurgical procedures that are indicated
for her and would recommend that her Worker’s Compensation
case manager refer her to a pain management physician.  

Until she can get in to see a pain management physician, I
would recommend that she remain off of work while she is doing
her physical therapy.  I do not see that any permanent
impairment rating is indicated based on her current findings.

     Dr. Ira Chatman saw the claimant on December 31, 2013, for an

initial evaluation and consultation on referral from Dr. Mason,

neurosurgery in Little Rock, Arkansas.  After examination and

evaluation of the claimant, Dr. Chatman recommended that the

claimant take consideration of proceeding to diagnostic LESI at L5-

S1 and a right parasagittal approach and also to consider possible

diagnostic cervical epidural steroid injections.  However, Dr.

Chatman reported that the claimant was adamant that she had no

interest in any type of interventional therapy.  He also suggested

that the claimant be further evaluated with perhaps a CT myelogram,

but the claimant stated that she was not interested in any type of

evaluation.       

     The claimant underwent an independent medical evaluation by

Dr. J. Justin Seale on January 29, 2014.  Dr. Seale’s assessment

was L5-S1 disc protrusion with minimal degenerative disc disease

with mainly axial back pain.  He recommended that the claimant

increase her activities, including walking.  Dr. Seale also

discussed ways of core strengthening.  The claimant advised that
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she was unable to return to work due to pain.  However, Dr. Seale

recommended that the claimant undergo a functional capacity

evaluation, then she could return back to work per the defined

restrictions of the valid evaluation.  If the functional capacity

exam is invalid, then Dr. Seale recommended that the claimant

return back to work full duty without any restrictions.

    On February 10, 2014, the claimant underwent a functional

capacity evaluation at the Functional Testing Centers, Inc., in

Mountain Home, Arkansas.  The examiner concluded that the results

of this evaluation indicated that the claimant put forth an

unreliable effort, with 23 of 54 consistency measures within

expected limits.  Overall, the claimant demonstrated the ability to

perform work in the SEDENTARY classification of work as defined by

the U.S. Dept of Labor’s guidelines over the course of a normal

workday with limitations as noted above.

     Dr. James Thompson stated in a letter dated February 12, 2014

that after evaluating the claimant, he felt the following

restrictions should be placed on her work duties:

No lifting or moving of anything 10 lbs or greater.  
No repetitive flexion, extension or rotation of lumbar spine.
Only sit for 45 out of 60 minutes per hour.         

     A Termination/Separation Notice dated March 28, 2014, 

demonstrates that the claimant’s employment was administratively

terminated on said date.  The claimant was terminated because her

position was filled and there were no more available for the
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claimant to return to.      

    On June 11, 2014, Dr. Thompson was asked to render a medical

opinion regarding the claimant’s ability to do work-related

activities.  He stated that the claimant’s maximum ability to lift

and carry on an occasional and frequent basis, is 10 pounds. Dr.

Thompson stated that the claimant’s maximum ability to stand and

walk with normal breaks during an eight hour day is about 4 hours.

However, he noted that there was no limit on the claimant’s ability

to sit with normal breaks during an eight-hour day.  Dr. Thompson

stated that the claimant must periodically alternate every 10

minutes sitting, standing, or walking to relieve discomfort.  He

opined that the claimant’s ability to stand before changing

positions was not known.  According to this report, he stated that

the claimant must have the ability to walk around every ten

minutes, with the ability to shift at will from sitting or

standing/walking.  He noted that the medical findings to support

these limitations was “degenerative disc disease with nerve

impingement.”  Dr. Thompson noted that the claimant could

occasionally twist, stoop/bend and climb ladders.  However, he

stated that the claimant could never crouch, but could frequently

climb stairs.  According to Dr. Thompson, on the average, the

claimant would be absent from work more than three times a month.



21

                          ADJUDICATION 

Wage-loss Disability

     The claimant contends that she sustained a 40% wage-loss 

disability, over and above her 5% permanent anatomical impairment

rating.    

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In considering

factors that may affect an employee's future earning capacity, the

appellate court considers the claimant's motivation to return to 

work, since a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

    However, so long as an employee, subsequent to his or her

injury, has returned to work, has obtained other employment, or has

a bona fide and reasonably obtainable offer to be employed at wages

equal to or greater than his or her average weekly wage at the time

of the accident, he or she shall not be entitled to permanent

partial disability benefits in excess of the percentage of

permanent physical impairment established by a preponderance of the
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medical testimony and evidence. Ark. Code Ann. §11-9-

522(b)(2)(Repl. 2002).  

     The employer or its workers’ compensation insurance carrier

has the burden of proving the employee’s employment, or the

employee’s receipt of a bona fide offer to be employed, at wages

equal to or greater than his or her average weekly wage at the time

of the accident.  Ark. Code Ann. §11-9-522(c)(1). 

     In the case at bar, the instant claimant was only 54 years old

as of the date of the hearing.  The parties stipulated that the

claimant sustained a compensable injury to her lumbar spine on

August 1, 2013.  The claimant received conservative treatment for

her compensable back injury, in the form of a medication regimen

and physical therapy treatment.  She refused steroid injections due

to horror stories that she had heard about these treatment

modalities.  Following an MRI on November 1, 2013, Dr. Mason opined

that the claimant did not need any neurosurgical intervention.  Dr.

Mason also stated that he did not see anything causing any pressure

on the thecal sac or nerve roots to explain the claimant’s

discomfort.     

     Ultimately, the claimant underwent evaluation by Dr. Seale for

her continued complaints of back pain, in January of 2014.  At that

time, Dr. Seale referred the claimant for an FCE, and stated that

if this was invalid then the claimant could return to full duty

work.  He also assessed the claimant with 5% rating which has been
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accepted by the respondents, for which payments were being paid to

the claimant as of the date of the hearing.  

    In February of 2014, the claimant underwent an FCE, which

indicated an unreliable effort put forth by the claimant.  Ms.

Perry credibly testified that she made several attempts to get

these results from the claimant, but she refused to provide her

with this information.  The claimant only provided her with the

restrictions placed on her by family physician, Dr. Thompson, an

unauthorized treating doctor.  Although the claimant underwent the

FCE on February 10, 2014, Ms. Perry was not able to obtain the

results of this examine until March 26, 2014.  On March 31, 2014,

the claimant’s employment with Riverlodge was terminated because

they needed to have someone fill that position and the claimant had

not returned to work.  

     Here, the evidence shows that claimant was released by Dr. 

Seale with no physical restrictions being placed on her activities

following an invalid FCE.  However, the preponderance of the

credible evidence(Ms. Perry’s testimony) demonstrates that claimant

could have returned to her position of activity director, but she

chose not to do so.  Although the claimant maintained that she is

physically unable to perform this job, I do not find her testimony

to be credible when comparing it to the evidence as a

whole(particularly, the expert opinions of Drs. Mason and Seale).

     Under these circumstances, I find that the preponderance of
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the evidence clearly establishes that the claimant “essentially

voluntarily quit” her employment with the respondent-employer.

Accordingly, the provisions of Ark. Code Ann. §11-9-522(b)(2) are

a bar to the claimant’s claim for wage-loss disability.  Hence,

despite the claimant’s assertion that she is unable to return to

her work as an activity director, this is merely a conclusion not

supported by the medical evidence(particularly her authorized

treating physician’s expert opinion regarding her ability to

perform this work), or even an attempt on her part to return to her

employment.

    I realize that Dr. Thompson placed some restrictions on the

claimant, however given the claimant’s invalid FCE results, the

opinion of Dr. Seale, and the lack of any competent evidence that

the claimant is unable to return to her prior work on a full-time

basis, minimal has been attached to his opinion.    

   For the reasons discussed herein, this claim is hereby

respectfully denied and dismissed in its entirety.  Hence, the

remaining issue of an attorney’s fee has been rendered moot and

discussed herein this Opinion. 

                     FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 

Code Ann. §11-9-704.

      1.  The Arkansas Workers’ Compensation Commission has      
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          jurisdiction of the within claim.

 2.  The employee-employer-insurance carrier relationship 
          existed at all relevant times, including August 1,
          2013.

      3.  I hereby accept the aforementioned stipulations as     
          fact.

 4.  That the claimant failed to prove her entitlement to any
     wage-loss in excess of her 5% physical impairment.

                              ORDER

     For the reasons discussed herein, this claim for wage-loss 

disability must be, and is hereby respectfully denied and 

dismissed in its entirety.  

     All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

        
                                 __________________________
        CHANDRA L. BLACK

          Administrative Law Judge
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