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Hearing before Administrative Law Judge Barbara W. Webb on March 19, 2014, in
Little Rock, Pulaski County, Arkansas.

The claimant was represented by Honorable C. Michael White, Esq., North Little
Rock, Arkansas.

Respondents No. 1 were represented by Honorable Melissa Wood, Esq., Little
Rock, Arkansas.

Respondent No. 2, The Death and Permanent Total Disability Trust Fund, was
represented by Honorable David Pake, Esq., and Honorable Christy King, Esq.,
Little Rock, Arkansas.  The Fund waived their appearance at this hearing.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 19, 2014, before

Administrative Law Judge Barbara W. Webb.  A pre-hearing telephone conference

was held on this claim on January 28, 2014.  A copy of the Pre-hearing Order was

introduced into evidence as Commission Exhibit No. 1.  

By agreement of the parties, the stipulations applicable to this claim are as

follows:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 6, 2011, when the claimant sustained a compensable low

back injury.

3. Based on an average weekly wage of $693.62, the claimant would be

entitled to compensation rates of $462.00 for temporary total disability

benefits and $347.00 for permanent partial disability benefits.

4. Respondents accepted the claim as compensable and paid temporary

total disability benefits and medical benefits.

5. The claimant received a change of physician to Dr. Kevin Collins on

July 11, 2012.

6. The claimant reached maximum medical improvement and the end of

her healing period on March 17, 2012.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Whether additional medical treatment is reasonably necessary for

treatment of the claimant’s compensable injuries

2. Claimant’s entitlement to permanent total disability benefits.

3. Claimant’s entitlement to wage loss.

4. Controversion and attorney’s fees.
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5. Respondent No. 1's entitlement to a credit for overpayment of

temporary total disability benefits.

6. All other issues are reserved. 

The record in this case consists of a transcript of the testimony of the

claimant, Carla Burnett, Randy Burnett (by stipulation), and the attached exhibits

consisting of Commission Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No.

1 (Packet of Medical Reports with Index); Respondents’ No. 1 Exhibit No. 1 (Packet

of Medical Reports with Index); Respondents’ No. 1 Exhibit No. 2 (Non-medical

Documents with Index); Respondents’ No. 2 Exhibit No. 1 (Letter from Christy King).

CONTENTIONS

The claimant contends that she sustained an admittedly compensable injury

to her low back on August 6, 2011, while working with an unruly patient.  The

respondents accepted the claim and benefits have been paid, including temporary

disability benefits and medical benefits.  However, Dr. Shahim has recommended

additional treatment and diagnostic procedures and the respondents have denied

liability for the recommendations.  The claimant is not currently receiving any

medical treatment.  The claimant contends that she remains in need of reasonably

necessary medical treatment and that the recommendations of Dr. Shahim are

reasonably necessary for the treatment of her compensable injury.  The claimant

contends she is permanently and totally disabled or, in the alternative, has

sustained substantial loss in her capacity to earn wages.  All issues not raised are

specifically reserved.
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Respondents No. 1 contend that all appropriate benefits have been paid with

regard to this matter.  Claimant reached MMI on March 17, 2012, and was released

to return to work without restriction.  Respondents contend that additional medical

treatment is not reasonable and necessary. Temporary total disability benefits were

paid through March 3, 2013, resulting in an overpayment of temporary total disability

benefits in the amount of $23,100.00.  Claimant is not permanently and totally

disabled.  She does not have permanency associated with her compensable injury,

as she had pre-existing problems with her lower back.  Specifically, claimant has

had a disc bulge at L4-5 since 2002.

Respondent No. 2, Trust Fund, contends that if the claimant is found to be

permanently and totally disabled, the Trust Fund stands ready to commence weekly

benefits in compliance with Ark. Code Ann. §11-9-502.  Therefore, the Trust Fund

has not controverted the claimant’s entitlement to benefits.

DISCUSSION

The claimant is 60 years old.  She graduated from high school and attended

two years of college studying physical education.  She attended Phillips County vo-

tech in DeWitt and received a certificate in computerized accounting. She worked

for  a CPA doing quarterly reports and monthly financial statements.  Her training

was hands on.  She worked for approximately one year until her first husband made

her quit her job.  She started Emergency Medical Technician (“EMT”) school in 1996

or 1997.  She completed the training and received her EMT certificate in 1997 or

1998.  She began working at DeWitt Hospital as an EMT at that time.  
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The claimant testified that she worked for Emergency Ambulance Service,

Inc. (“EASI”) approximately 16 years as an EMT.  The job of EMT required heavy

lifting.  She explained that on August 6, 2011, she was injured when a combative

patient on a stretcher caused her to fall down on her knees and buttocks area.  As

she got up her, she felt her legs tremble and pain shoot across her low back.  The

claimant testified that she weighs 130 pounds and is five foot five inches tall.  At the

time of her injury, she weighed approximately 160 pounds.  Burnett testified that she

had prior back problems as early as 1992.    She explained that her symptoms after

the August 6, 2011 incident were different than the ones she had prior to the

incident.  She explained that the incident caused the shaking and trembling and

caused her to lose her ability to lift.  She testified that her prior back problems had

never prevented her from working.  She had a back injury in April of 2002 and was

treated by Dr. Baskin but was not ever off work due to that injury.  After the injury

in August of 2011, Burnett testified that she could no longer mow the yard.  She

explained that it initially affected one side of her body, the outside of the right side

of her leg, but that it now affects both sides of her leg.  She cannot lift or squat.  She

requires help getting dressed and getting in and out of the shower at times.  She

can no longer get in the bath tub.  She is limited on how long she can stand to cook.

She can lift a gallon of milk but cannot lift a heavy skillet.  She is able to go grocery

shopping but cannot carry the groceries.  Burnett testified that she currently has

problems in her legs, low back, and the bottoms of her feet.  She explained that she

had no problems in those areas prior to the August 6, 2011, injury.  She had
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previously underwent a nerve conduction test to see if she had any damage when

she hurt her back.  Her husband helps her in getting dressed and in and out of the

shower .

Burnett testified that she has not worked since August 6, 2011.  She is only

able to sit comfortably for approximately 30 minutes.  She can stand for five to ten

minutes.  She is no longer able to do gardening or play with her grandchildren.  On

a good day, she tries to go outside and swing in the yard.  On a bad day, she

cannot get up at all since she has no feeling in her legs.  

She testified that she could not work at a cleaners because she could not

stand for extended periods of time.  She testified that she could not work at the desk

job for a CPA because she was not able to sit for extended periods of time.  She

could not work as an EMT because she cannot lift, push, or pull.  She is able to

drive but is unable to ride in a car for an extended period of time.  

On cross-examination, Burnett testified that she has gone by other names

in the past including Ellenburg, Jacobs, and Watson.  She testified that she has let

her EMT certificates lapse.  Her first work related injury was a dislocated thumb over

10 years ago.  She was also injured in April of 2002.  She was lifting a pregnant

woman that weighed over 400 pounds while she was in the process of having a

baby.  She explained that she injured her low back.  She was initially seen the

company doctor, Dr. Coleman, who ordered a MRI and referred her to Dr. Shahim

and Dr. Baskin.  Dr. Baskin ordered a TENS unit and prescribed muscle relaxers

and pain pills.  She had muscle spasms and numbness in her right leg.  She
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recovered 100 percent and had not continuing symptoms or complaints.  She

requested a change of physician to Dr. Collins.   She began drawing social security

disability benefits due to her back problems and depression in October of 2013 in

the amount of $980.00 per month.

Randy Burnett’s testimony was offered by stipulation of the parties.  Randy

Burnett testified that he is the claimant’s spouse and has known her well several

years before August 6, 2011.  He has had the opportunity to observe her during that

period of time and did not see her demonstrate any limitations related to physical

problems at that time.  Since August 6, 2011, he has seen her demonstrate the

limitations consistent with her testimony.

Medical records reflect that the claimant sought treatment with Dr. Burleson

with complaints of persistent back pain after twisting on October 19, 1992.  He

noted that she had a pop and was experiencing muscle spasms.  He also noted that

she had been seen by a chiropractor that morning and had undergone x-rays.  She

returned to Dr. Burleson on October 26, 2001, with complaints of severe lower back

pain and numbness in her legs.  On September 19, 2002, Burnett was seen by Dr.

Baskin after a work injury on April 6, 2002.  She complained of persistent numbness

down her right leg and pain in her low back.  She underwent a MRI on September

28, 2002.   The MRI revealed “Leftward eccentric diffuse annular disc bulging at L4-

5 with a small left posterclateral annular fissure and no neural impingement. Mild

degenerative changes in the facets bilaterally at L4-5 and L5-S1.”  She returned for

a follow-up with Dr. Baskin on October 10, 2002, and reported that the therapist had
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only done a few exercises with her and was less than adequate therapy.  She also

reported that Bextra has not helped and that she has also taken Darvocet.  He

noted that she had an annular tear at L4-5 and discogenic pain syndrome.  Baskin

referred her to Dr. Ackerman for a steroid injection, which she had on October 18,

2002.  She returned to Dr. Baskin on November 5, 2002.  He noted that the injection

had been beneficial for a few days but the pain had come back and was severe.

She admitted to severe depression.  He administered an injection and prescribed

Zoloft, Darvocet, and Xanax.  He noted that her tear and bulge were on the left side

but that her pain was in the right low back and leg.  

Burnett underwent another MRI on March 6, 2003.  The MRI revealed

mild degenerative disc disease with asymmetric broad based bulge to the left
L4-5 level as before. Associated posterior lateral annular tear to the left is
seen.  The neural foramen and central canal are grossly patent.  Mild
degenerative disc disease at L5-S1 level without significant central canal
stenosis or foraminal narrowing as above.

She returned to Dr. Baskin on June 19, 2003, and reported that she was

worse than when she was there in November.  She continued to complain of low

back pain, right hip pain, and right leg numbness.  She also reported that there had

been several occasions over the last few months where her leg had given way.

Baskin referred her to Dr. Shahim.  

Burnett  was evaluated by Dr. Shahim  on July 28, 2003.   She reported low

back pain, numbness in her right leg to her foot and pain in her entire right leg.  He

referred her for a CT lumbar myelogram.  On October 7, 2003, she returned to Dr.

Shahim.  He reviewed the MRI and myelogram.  He noted that the myelogram
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revealed that there was no evidence of nerve root compression or canal stenosis.

He noted that the MRI revealed an annular tear but no disc herniation.  Shahim

opined that he did not think she was a surgical candidate and the test results did not

explain the leg numbness.  He noted that the annular tear could cause back and hip

pain and recommended pain management.  Shahim noted that she did not want to

be evaluated by pain management at that time.  

Burnett returned to Dr. Burleson on September 22, 2004, with complaints of

persistent numbness and pain in her leg and foot.  She underwent another MRI on

October 4, 2004.  The MRI revealed “no significant degenerative disc disease.

There is minimal focal subligamentous disk protrusion at L4-5.  There is no

evidence of central canal or foraminal stenosis.”   Burnett underwent another MRI

on January 6, 2006, at Stuttgart Regional as a result of complaints of back pain due

to a fall.  The January, 2006, MRI revealed “Mild disc desiccation noted at L4/5.  No

evidence of traumatic injury.  No evidencxe of significant disc pathology.”

She underwent a nerve conduction study on June 16, 2009.  At that time she

had reported that she had fallen out of an ambulance landing on her back in 2000.

On October 12, 2009, she was treated by Dr. Richard Wilson for problems of

anxiety due to family issues and chronic back pain.  She was prescribed Prozac and

Ultram for pain.  She returned to Dr. Wilson on January 28, 2011, with complaints

of depression and chronic back pain.  He prescribed Effexor, Flexeril, Klonopin, and

Ultram.  He had a long discussion with her about bipolar disorder.  She began

treating with a nurse practitioner, Suzette Boyd, on March 17, 2011, with complaints
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of lower leg pain on both the left and right sides with aching and tingling in her legs.

She returned to Boyd on April 4, 2011, with complaints of chronic back pain that

was moderately limiting her activities.  She was given a Toradol injection On August

19, 2011, she underwent another MRI.  The MRI revealed “No acute abnormalities

visualized.”  She returned to Boyd on September 13, 2011, with complaints of back

pain and depression without any mention of the work injury on August 6, 2011.  On

October 7, 2011, Dr. Shahim referred her for a CT scan and a myelogram.  The CT

scan revealed “Very mild multilevel spondylolytic changes of the lumbar spine

manifesting most prominently as moderate facet degeneration at L4-5 without

significant mass effect on the canal or foramen at this or any other level.”  The

myelogram revealed: “L4-5 facet degeneration without significant canal or foraminal

stenosis demonstrated.”  On October 10, 2011, Shahim noted that Burnett has

lumbar radiculopathy.  He noted that the CT myelogram revealed that thre is

significant foraminal stenosis at right L4-5 ith facet arthropathy and facet disease

at L3-4, L4-5, and L5-S1 with lateral recess stenosis at L4-5.  He recommended

multilevel facet injection and noted that she may ultimately require surgical

decompression.  On October 10, 2011, Shahim issued a return to work slip

indicating that she could return to full duty on November 11, 2011.  On November

16, 2011, Burnett returned to Shahim for follow-up.  He noted that he would seed

authorization for epidural injections and facet blocks.  He opined “I do believe that

her pain is a result from a work related injury.  She denies any previous pain prior

to the injury.  She was not having any back or leg symptoms prior to the injuey and



- 11 -Burnett - G106949

her symptoms are primarily due to the work related injury.”    On December 1, 2011,

she returned to Dr. Shahim for evaluation.  He noted that he had reviewed the MRI

of the lumbar spine and disagreed with the interpretation.  He noted that Burnett

had “lateral recess stenosis and facet disease” He notes that there is not an acute

disc herniation but there is foraminal stenosis at L4-5 and L5-S1 due to facet

arthropathy.  He noted that the CT lumbar myelogram showed “lateral recess

stenosis and facet arthropathy, particularly at L4-5 and L5-S1".  She returned to Dr.

Shahim for evaluation on December 15, 2011.  He noted that  “Unfortunately her

MRI was misread as a normal MRI.” He noted that they were still waiting for

authorization for the injections.  He also recommended physical therapy. On

January 16, 2012, Shahim issued a return to work slip indicating that she could

return to regular duty on March 17, 2012.

On February 28, 2012, Burnett underwent a functional capacity evaluation.

The evaluator noted that Burnett could do more physically at times than was

demonstrated during the test.  He noted that she demonstrated the ability to sit for

up to 2 hours and 38 minutes and dynamic standing time was tested at 37 minutes.

She tested at the sedentary physical demand level with lifting on an occasional

basis.  She tested at the medium physical demand category for pushing and pulling

over 20 feet on occasional basis.  The report concluded that “Overall, Ms. Burnett

demonstrated the ability to perform work in the LIGHT classification of work as

defined by the US Dept. of Labor’s Guidelines.  On May 22, 2012, Dr. Rutherford

noted that based on Burnett’s FCE, she could work in a restrict capacity as defined
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by the details of the FCE.  He noted that clinically she has L5 radiculopathy right

leg.  He recommended a selective right L5 nerve root block for diagnostic

confirmation and a series of lumbar epidural steroid injections with physical therapy.

The recommended injections and follow-up MRI was denied by the workers’

compensation carrier.  

The claimant was evaluated by Dr. Kevin Collins on August 10, 2012.  He

noted that the only MRI that he reviewed in determining a 5% impairment rating was

dated August 19, 2011.  He did not review the earlier MRI reports.  He stated that

if the earlier tests revealed a disc bulge that predated the August of 2011 injury,

then “obviously we cannot say the injury caused the disc bulge.  If no bulge then

indeed she developed this after her injury, then it would relate.”

I.  ADDITIONAL MEDICAL BENEFITS

The claimant seeks additional medical benefits with Dr. Shahim,  particularly

the steroid injections, facet blocks, and follow-up MRI that he has recommended.

The respondents contend that additional medical treatment is not reasonable,

necessary, and related to the work injury.   

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) states that employers must

provide all medical treatment that is reasonably necessary for the treatment of a

compensable injury.  What constitutes reasonable and necessary treatment under

the statute is a question of fact for the Commission.  Dalton v. Allen Eng’g Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999); Ganksy v. Hi-Tech Engineering, 325 Ark.

163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.



- 13 -Burnett - G106949

369, 13 S.W.3d 218 (2000).  Injured employees must prove that medical services

are reasonably necessary by a preponderance of the evidence; however, those

services may include that necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3) (Repl.2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  Respondents are responsible only for medical services which

are causally related to the compensable injury. 

Benefits are not payable for a condition which results from a non-work-

related independent intervening cause following a compensable injury which causes

or prolongs disability or need for treatment.  Ark. Code Ann. § 11-9-102(4)(F)(iii)

(Supp. 2009).  If there is a causal connection between the primary and the

subsequent disability, there is no independent intervening cause unless the

subsequent disability is triggered by activity on the part of the claimant which is

unreasonable under the circumstances.  Davis v. Old Dominion Freight Line, 341

Ark. 751, 20 S.W.3d 326 (2000); Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998); Guidry v. J & R Eads Constr. Co., 11 Ark. App. 219, 669

S.W.2d 483 (1984).  Not only can there be an independent intervening cause

without the negligence or recklessness on the claimant’s part, but unreasonable
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conduct on a claimant’s part may create an independent intervening cause which

would not otherwise exist.  Davis, supra; citing, Guidry, supra.  Whether there is a

causal connection between an injury and a disability and whether there is an

independent intervening cause are questions for fact for the Commission to

determine.  Oak Grove Lumber Co. v. Highfill, 62 Ark. App. 42, 968 S.W.2d 637

(1998).

 The Commission has the authority to accept or reject a medical opinion and

the authority to determine its probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3rd 878 (2002).  The Commission is not required to believe

the testimony of any witness, but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001), citing University of Ark. Med.

Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).

 In the instant case, the preponderance of the evidence demonstrates that the

claimant suffered a compensable injury to her low back supported by objective

medical findings.  The claimant testified that she continues to have problems with

her low back with radicular pain, numbness, and tingling in her lower extremities.

Notwithstanding conservative treatment, the claimant contends she is worse off and

is in need of further medical treatment.  The medical evidence in this case reveals

that the claimant had a pre-existing disc bulge which is revealed in MRI reports as

early as 2002.    All subsequent MRI reports are consistent with the  2002 findings.

However, Dr. Shahim has opined that the MRI report from August 19, 2011, has
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been misread in light of his interpretation of the CT Scan and Lumbar Myelogram

which he contends reveals new objective findings of lateral recess stenosis and

facet disease.  He also notes there is foraminal stenosis at L4-5 and L5-S1 due to

facet arthropathy.  In light of these medical opinions, I find that the claimant has

proven by a preponderance of the evidence that her request to return to Dr. Shahim

for additional medical treatment is reasonable and necessary to reduce and

alleviate her symptoms of pain and to maintain her healing and prevent further

deterioration from any damage sustained by her compensable injury.

II.  Permanent and Total Disability

In the instant case, it has been determined that the claimant suffered

compensable injuries and was paid temporary total disability benefits.   The claimant

now contends that she is permanently and totally disabled. 

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, the employee is entitled to

compensation for permanent and total disability.  See, Minor v. Poinsett Lumber &

Manufacturing Co., 235 Ark. 195, 357 S.W .2d 504 (1962). 

In the present case, the claimant testified that she is not able to sit or stand

for extended periods of time and that his low back injury has effectively rendered her

permanently and totally disabled.  The sole issue in adjudicating her claim for

permanent total disability is whether she is capable of earning some meaningful

wages in at least some capacity. The claimant has failed to prove by a
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preponderance of evidence that she is unable to earn any meaningful wages in any

capacity. 

In the instant case, the claimant was released to return to sedentary work with

restrictions on standing, lifting, and pushing.  The evidence clearly demonstrates that

the claimant is not able to return to her prior job as a EMT.  However, there is no

medical evidence to support the contention that  the claimant is totally unable to

work.   The wage-loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W .3d 848 (2001). 

To be entitled to any wage-loss disability benefit in excess of permanent

physical impairment, a claimant must first prove, by a preponderance of the

evidence, that he or she sustained permanent physical impairment as a result of a

compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d

727(2000).  The claimant was assigned a five per cent impairment rating to the body

as a whole by Dr. Collins.  However, Dr. Collins noted that the only MRI that he

reviewed in determining a 5% impairment rating was dated August 19, 2011.  He

did not review the earlier MRI reports.  He stated that if the earlier tests revealed a

disc bulge that predated the August of 2011 injury, then “obviously we cannot say

the injury caused the disc bulge.  If no bulge then indeed she developed this after

her injury, then it would relate.”  Based on the evidence, I find that the disc bulge

was revealed on earlier MRI reports and therefore the rating assigned by Dr. Collins

is not related to August 2011 work injury.
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The Commission is charged with the duty of determining disability based upon

a consideration of medical evidence and other matters affecting wage loss, such as

the claimant’s age, education, and work experience.  Emerson Electric v. Gaston,

supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W .2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276

(1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination

that the compensable injury was the major cause of the disability or

impairment.
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(b)  If any compensable injury combines with a preexisting disease or

condition or the natural process of aging to cause or prolong disability

or a need for treatment, permanent benefits shall be payable for the

resultant condition only if the compensable injury is the major cause

of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable injury

to earn, in the same or any other employment, the wages which the employee was

receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

The claimant will never be able to return to her prior occupation as an EMT.

The functional capacity evaluation revealed that the claimant can perform sedentary

work.  However, the medical evidence further reveals that the claimant is in need of

further medical treatment which may alleviate some of her symptoms.  Therefore,

I find that any determination of wage loss or permanency is premature at this time.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 6, 2011, when the claimant sustained a compensable low

back injury.

3. Based on an average weekly wage of $693.62, the claimant would be

entitled to compensation rates of $462.00 for temporary total disability

benefits and $347.00 for permanent partial disability benefits.

4. Respondents accepted the claim as compensable and paid temporary

total disability benefits and medical benefits.

5. The claimant received a change of physician to Dr. Kevin Collins on

July 11, 2012.

6. The claimant reached maximum medical improvement and the end of

her healing period on March 17, 2012.

7. The claimant has proven by a preponderance of the evidence that she

is entitled to the additional medical treatment recommended by Dr.

Shahim and that the treatment is reasonably necessary  for treatment

of the claimant’s compensable injuries.

8. The issue of Claimant’s entitlement to permanent total disability

benefits and/or wage loss is premature and not ripe for determination

at this time. 
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9. The issue of Respondent No. 1's entitlement to a credit for

overpayment of temporary total disability benefits is premature and

not ripe for determination since the claimant is continuing to seek

medical treatment.

10. All other issues are reserved. 

AWARD

The respondents are hereby directed and ordered to provide medical benefits

in accordance with the findings of fact and conclusions of law set forth herein.

There is no attorney’s fee awarded since the claimant has not been awarded

additional disability benefits.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).  

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


