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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on February 21, 2014, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on January 7, 2014.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 1, 2010, when the claimant sustained a compensable

injury. 
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3. Based on an average weekly wage of $839.00, the claimant would be

entitled to compensation rates of $560.00 for temporary total disability

benefits and $420.00 for permanent partial disability benefits. The

employer/employee/carrier relationship existed on or about February

20, 2013, when the claimant contends he sustained a compensable

injury to his low back and left elbow.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be litigated are:

1.  Claimant’s entitlement to additional temporary total disability benefits.

2. Controversion and attorney’s fees.

3. All other issues are reserved, including permanency.

The record consists of a one volume transcript of the February 21, 2014,

hearing, consisting of the testimony of Genethel Brown and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Joint

Exhibit No. 1 (Packet of Medical Reports with Index and Abstract); Joint Exhibit No.

2 (Packet of Medical Reports with Index) Joint Exhibit No. 3 ( Packet of Medical

Reports with Index).  I have also blue-backed a copy of the Respondents’ post-

hearing letter dated February 24, 2014, and exhibits reflecting the payment history

and a copy of the Respondents’ post-hearing letter dated February 28, 2014, and

exhibit consisting of a February 24, 2014, medical report from Dr. Adametz which

are incorporated into the record of this hearing.  Based on the February 28, 2014

letter and medical report, the Respondents advised that they  no longer contest the
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surgery proposed by Dr. Bruffett which was originally litigated as an issue at the

hearing.

  FACTUAL BACKGROUND

Genethel Brown is 49 years old.  She worked for the Department of

Correction for ten years at the Brickeys Unit as a supervisor.  At the time of her

injury, she had been a sergeant for three months.  On September 1, 2010, Brown

was injured when she caught her left hand, fingers, and arm in a door as she was

bringing inmates from the yard into the Max Unit. 

She was initially treated at the emergency room and subsequently received

treatment by Dr. Pearce for her shoulder injury. She was also treated by Dr. Bruffett,

a neurosurgeon.  She explained that she began having pain going down her neck

and her right arm was paralyzed.  She explained that her left side was hurting when

she got her finger cut off in the door.  She kept telling them that her shoulder hurt.

A MRI revealed that she had a torn ligament in her left shoulder and she ultimately

underwent surgery on her left shoulder.  She testified that she continued to have left

side pain and swelling in her left arm.  She began having problems with her right

side after she began taking Neurontin four times per day.   On October 10, 2012,

Dr. Bruffett recommended surgery for her neck.  The workers’ compensation carrier

sent her to Dr. Adametz for a second opinion.  Dr. Adametz looked at the 2011 MRI

on her neck and did not recommend surgery.  He did not rely on the 2012 MRI of

her neck because it was blurry.  She was referred to Dr. Smith for pain

management.  She had high blood pressure and high cholesterol.  Dr. Smith sent

her back to Dr. Bruffett for another MRI.  She also went back to Dr. Pearce to
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confirm that it was not her shoulder.  Pearce did an x-ray on her shoulder which

revealed that her problem was not her shoulder and sent her to Dr. Bruffett.

She testified that her symptoms have gotten worse since the first

recommendation of surgery in October of 2012.  She explained that when she

stands up, her arm is heavy and she cannot lift anything.  When she lays down, her

arm is paralyzed and she cannot use her arm at all.  

Brown testified that she was terminated on June 2, 2012, because she could

not return to work without restrictions.  She has met with Heather Taylor, a

vocational expert.  She underwent a functional capacity evaluation and it was

determined that she could work in the medium category.  Brown explained that she

contacted three or four of the potential employers before she started hurting real

bad and her arm started giving her problems.  

On cross-examination, Brown testified that it was six or seven months after

her injury that she received treatment for her neck.  She explained that Bruffett had

recommended surgery but Adametz had not agreed based on the first MRI.  Her last

MRI was in July of 2013.  

Brown explained that she has problems with her shoulder and arms and

cannot put a blouse over her head.  Her husband has to help her out of bed.  Dr.

Pearce has not recommended any additional treatment for her shoulder.  She

testified that she had used heating pads and taken medications, including

hydrocodone, a pain medication which is prescribed by Dr. Vestal Smith. 

Brown testified that she had filled out job applications with Fred’s and Dollar

General in the fall of 2013 after meeting with Heather Taylor.  She explained that
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in November of 2013, she began having problems getting up in the morning due to

significant pain in her right side.  None of her doctors have taken her off work in the

last year or two.  She has applied for social security disability benefits.  

Medical records reflect that Brown was initially treated for injuries to her left

middle and ring finger resulting in fractures on the distal portions of her fingers after

having her hand shut in a door.  She underwent therapy and was eventually referred

to Dr. Rutherford who diagnosed her with RSD.  She was treated with nerve block

injections.  Brown was also referred to Dr. Charles Pearce for problems with her left

shoulder.  She was diagnosed with a torn rotator cuff and underwent surgery on

June 8, 2011.  After surgery, she underwent additional physical therapy.  She

underwent a functional capacity evaluation and was placed in the median category

of work.  On January 24, 2012, Dr. Pearce determined that Brown had reached

maximum medical improvement as to her left shoulder and assigned her a 4%

whole person permanent partial impairment rating.  

In March of 2012, Brown underwent a MRI of the cervical spine.  She was

referred by Dr. Rutherford to Dr. Bruffett, a neurosurgeon.  He noted that her MRI

scan revealed mild cervical stenosis at C5-6 on the left.  He recommended a

selective nerve root block at C6 by Dr. Deaton.  She returned to Dr. Bruffett on April

25, 2012.  She reported that the nerve root block had helped her quite a bit.  He

recommended another injection, other conservative measures, or surgical care.

Bruffett released her back to work on April 26, 2012, with no restrictions.  She

returned to Dr. Bruffett on May 14, 2012, for a follow-up after a second nerve root

block at C6.  He noted that the second injection was not that beneficial and that she
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had developed a bad headache with some degree of spinal fluid leak.  Bruffett

stated that although Brown remained symptomatic from her cervical foraminal

stenosis, he would not recommend surgical treatment because she did not have

severe nerve compression.  On May 14, 2012, Bruffett found Brown to be at

maximum medical improvement for the cervical stenosis and assigned her an

impairment rating of 4% of the whole person.  He also recommended a functional

capacity evaluation.  On June 11, 2012, Brown returned to Bruffett following

completion of a functional capacity evaluation.  He noted that she completed the

evaluation in a very reliable way and the study indicated that she could do medium

classification work.  He released her to return to work on June 12, 2012, with

instructions for vocational rehabilitation per the FCE.  On October 10, 2012, Bruffett

noted that the claimant had returned to his office for follow-up and that there was

no change in her work status.

On October 26, 2012, Brown was evaluated by Dr. Adametz.  He reviewed

the 2011 and 2012 MRI scans. He noted that she had mild cervical spondylosis

which was worse on the left side.  He commented that Bruffett initially had

recommended not having surgery, but that cervical traction gave her a little benefit

and so he thought surgery might be beneficial.  Adametz noted that it was “a close

call”.  On December 28, 2012, Adametz noted that he would not recommend

surgery.  On July 8, 2012, Brown underwent a MRI of the cervical spine and was

evaluated by Dr. Vestal Smith.  He noted that she was having pain from the

shoulder surgery and that he would continue to manage her medications.  On

October 9, 2013, she returned to Dr. Bruffett for reevaluation.  He noted that Brown
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complained of neck pain with bilateral shoulder and arm pain.  He recommended

that she undergo anterior cervical decompression and fusion at C5-6 since all other

treatments had failed.  On December 20, 2013, Brown returned to Adametz for a

second opinion.  He noted that he had not seen the most recent cervical MRI and

would give his opinion as to whether surgery might be reasonable after he had saw

the MRI.  On February 24, 2014, Adametz noted that he had reviewed the MRI scan

and agreed with Dr. Bruffett that it showed some mild stenosis.  He noted that is a

combination of an osteophyte and a small disc abnormality.  Adametz noted that

she had failed everything else and it was reasonable for Bruffett to go ahead with

the anterior diskectomy and fusion at C5-6.

CONTENTIONS

The claimant contends she is entitled to additional temporary total

disability benefits from January 24, 2012, until a date yet to be determined.  If

additional temporary total disability benefits are awarded, respondents contend

that they would be entitled to a credit of $4,455.00 paid as permanent partial

disability benefits during that period.

 DISCUSSION 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) states that employers must

provide all medical treatment that is reasonably necessary for the treatment of a

compensable injury.  What constitutes reasonable and necessary treatment

under the statute is a question of fact for the Commission.  Dalton v. Allen Eng’g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999); Ganksy v. Hi-Tech Engineering,

325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69
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Ark. App. 369, 13 S.W.3d 218 (2000).  Injured employees must prove that

medical services are reasonably necessary by a preponderance of the evidence;

however, those services may include that necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the level of healing achieved;

or to prevent further deterioration of the damage produced by the compensable

injury.  Ark. Code Ann. §11-9-705(a)(3) (Repl.2002); Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  Respondents are responsible

only for medical services which are causally related to the compensable injury. 

After the hearing held in this case, the Respondents agreed to provide the

claimant the cervical surgery recommended by Dr. Bruffett based on his

recommendation and concurred with by Dr. Adametz.   Therefore, I find that the

claimant has proven  by a preponderance of the evidence that her request for

continued treatment by Dr. Bruffett, including the recommended surgical

treatment, is reasonable or necessary and causally related to her compensable

work injury. 

TEMPORARY TOTAL DISABILITY

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant's ability to earn a livelihood.  For an injury to the

body as a whole, a claimant is entitled to temporary total disability compensation

during the period of time that the employee is within the healing period and

totally incapacitated to earn wages.  Arkansas State Highway and Transportation
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Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The "healing

period" is defined as the period necessary for the healing of an injury resulting

from an accident.  Ark. Code. Ann. §11-9-102(12).  The healing period continues

until the employee is as far restored as the permanent character of his injury will

permit.  When the underlying condition causing the disability becomes stable and

when nothing further will improve that condition, the healing period has ended,

and the claimant is no longer entitled to receive temporary total disability

compensation or temporary partial disability compensation, regardless of

physical capabilities.  Moreover, the persistence of pain is not sufficient in itself

to extend the healing period or to find that the claimant is totally incapacitated

from earning wages.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d

582 (1982).  If the employee is unable to perform remunerative labor with

reasonable consistency and without pain and discomfort, the temporary disability

is deemed “total.”  Pyles v. Triple F. Feeds of Texas, 270 Ark. 729, 606 S.W.2d

146 (Ark. App. 1980).  The determination of the end of the healing period and

whether the claimant has made a good faith effort to “return to work” are factual

questions to be decided by the Commission.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  Farmers Cooperative v. Biles, 77 Ark.

App. 1, 69 S.W.3d 899 (2002).

In the instant case, the claimant has suffered an unscheduled injury to her

shoulder and cervical spine.  However, it is clear from the evidence that she has

been released to return to work by all of her treating physicians.  The evidence

further demonstrates that the claimant was found capable of working in the
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medium category of work based on two separate functional capacity evaluations. 

The claimant attempted to return to work after meeting with a vocational expert

but did not return to work because her symptoms worsened.   Based on the

preponderance of the evidence, I find that the claimant has failed to prove that

she remained in her healing period and has suffered a total incapacity to earn

wages.  Therefore, I find that the claimant has failed to prove that she is entitled

to additional temporary total disability benefits.  However, this opinion does not

limit the ability of the claimant to be paid temporary total disability benefits in the

event the claimant reenters a new healing period following her cervical spine

surgery.   

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 1, 2010, when the claimant sustained a compensable

injury. 

3. Based on an average weekly wage of $839.00, the claimant would

be entitled to compensation rates of $560.00 for temporary total

disability benefits and $420.00 for permanent partial disability

benefits. 

4. The claimant has failed to establish by a preponderance of the

evidence that she is entitled to additional temporary total disability

benefits at this time.
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5. Respondents have controverted this claim in its entirety.

6. Claimant is entitled to a statutory attorney’s fee on the indemnity

benefits awarded herein.

7. All other issues are reserved.   

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

_____________________________

BARBARA WEBB
Administrative Law Judge


