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STATEMENT OF THE CASE

On December 4, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on September 9, 2013.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional one reached at the hearing, they are the following three, which I

accept:

1. All prior opinions and orders entered in this case are res judicata and law of

the case, including the Administrative Law Judge Order and Opinion of April

16, 1996; the Full Workers’ Compensation Commission Opinion and Order

of November 27, 1996; the Administrative Law Judge Opinion of September

21, 2006; the Full Workers’ Compensation Commission Order and Opinion

of August 18, 2007; the Arkansas Court of Appeals Opinion of May 14, 2008;

and the Administrative Law Judge Order Opinion of December 9, 2011.

2. The death certificate of Claimant reads that the cause of his death was

“pulmonary edema, hypoxia and end stage chronic obstructive pulmonary

disease.”

3. Respondents Nos. 1 and 2 controvert the entitlement of Claimant and/or his

widow to the benefits at issue in this proceeding.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read:

1. Whether Claimant’s death was a compensable consequence of his

compensable injury.

2. Whether Claimant’s widow, Nancy Britt, is entitled to death benefits and

reimbursement of funeral expenses.
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1When this opinion refers to “Claimant” with respect to matters occurring after his
death, this term means his estate–the continuation of this action in his name.

3. Whether Claimant1 is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Mrs. Britt contends that she is entitled to benefits as a result of her

husband’s death due to his work-related injuries.  Mrs. Britt was dependent

on her husband’s income to meet their needs.  Since the death of her

husband is a result of his work-related injuries, the claimant contends that

the respondents are liable for the funeral expenses.

Respondents No. 1:

1. Respondents No. 1 contend that Claimant’s death was not the result of his

compensable injury.  Respondents No. 1 note that Claimant’s death occurred

nearly 20 years after his compensable injury, and as such he cannot

overcome the presumption set forth in Ark. Code Ann. § 11-9-527(b) (Michie

1987) that “if death does not result within one (1) year from the date of the

accident or within the first three (3) years of the period for compensation

payments fixed by the compensation order, a rebuttable presumption shall

arise that the death did not result from the injury.”
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3. Respondents No. 1 note that Claimant’s cause of death was identified as:

a. pulmonary edema; b. hypoxia; and c. end-stage chronic obstructive

pulmonary disease.

4. Respondents No. 1 note that Claimant’s final illness was end-stage chronic

obstructive pulmonary disease.

5. Respondents No. 1 contend it has already been conclusively determined by

the Commission and Court of Appeals, and is res judicata and law of the

case, than an alleged lung injury claim is barred by the statute of limitations,

and that Claimant’s lung condition, including but not limited to COPD, is not

a compensable consequence of his compensable injury and is not a

condition for which he is entitled to any workers’ compensation indemnity

benefits.

6. Respondents No. 1 note that Claimant has requested a hearing and started

the prehearing process for this same set of benefits on prior occasions only

to ask that the matter be returned to the Commission’s general files prior to

the hearing.

7. Respondents No. 1 alternatively request that if a hearing is not pursued on

this issue, that the claim be dismissed for want of prosecution.

Respondent No. 2:

1. Claimant cannot prove a causal connection between Mr. Britt’s March 4,

1991 compensable heart attack and the cause of his death on July 2, 2010,

a period of almost 19 years, from the physical conditions reflected in his

death certificate dated July 7, 2010.
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2. The issue of whether there is proof of a causal connection between

Mr. Britt’s March 4, 1991 heart attack and his chronic obstructive pulmonary

disease condition has been determined in the prior September 21, 2006

Opinion of Administrative Law Judge D. Franklin Arey III.  That factual finding

was affirmed by the Full Commission and the Court of Appeals in

subsequent appeals.  That finding is now res judicata and “the law of the

case.”  That issue cannot be revisited.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

deposition transcripts, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witness and to observe her demeanor, I hereby

make the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Michie 1987):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Claimant’s estate has not proven by a preponderance of the evidence that

his death was a compensable consequence of his compensable injury.

3. Because of the above finding, the remaining issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

The sole witness at the hearing was Nancy Britt, the widow of Claimant.
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In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of one index page and four numbered pages thereafter;

Respondents No. 1 Exhibit 1, another compilation of Claimant’s medical records, along

with a copy of the transcript of the deposition of James Hargis, M.D., taken May 4, 2006,

consisting of one index page and 47 numbered pages thereafter; Respondent No. 2 Exhibit

1, another compilation of Claimant’s medical records, consisting of one index page and five

numbered pages thereafter; Respondent No. 2 Exhibit 2, another copy of the Hargis

deposition transcript, consisting of 36 numbered pages; and Respondent No. 2 Exhibit 3,

the September 21, 2006 opinion in this claim by Judge Arey, the August 16, 2007 Full

Commission Opinion affirming and adopting Judge Arey’s opinion, and the May 14, 2008

opinion by the Arkansas Court of Appeals, consisting of 39 numbered pages.

In addition, without objection, the entire case file has been incorporated herein by

reference.

A. Procedural History

An assessment of the issues at bar first requires a recounting of the procedural

history of this claim.  On January 10, 1996, the first hearing was held on this claim before

Administrative Law Judge Linda K. Marshall.  Her April 16, 1996 opinion contains the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties and contained in the
prehearing order filed September 19, 1995 are hereby accepted as
fact:

a. The date of injury is March 4, 1991.
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b. The claim was initially accepted as compensable but
was controverted in March of 1995.

c. The claimant is entitled to the maximum temporary total
disability ($231.37) per week.

2. The claimant has proven by a preponderance of the evidence that the
myocardial infarction he sustained on March 4, 1991 was precipitated
by smoke inhalation.

3. The claimant has failed to prove by clear and convincing evidence
that there was a safety violation.

4. The claimant’s healing period ended on June 4, 1991.

5. The claimant has proven by a preponderance of the evidence that he
is permanently and totally disabled as a result of his myocardial
infarction.

Judge Marshall awarded Claimant’s counsel the maximum fee under Ark. Code Ann. § 11-

9-715.  Respondents No. 1 appealed this decision, and Claimant cross-appealed, but it

was affirmed and adopted by the Full Commission in an unpublished opinion.  Darrell J.

Britt  v. Martin Charcoal, Claim No. E105441 (Full Commission Opinion filed November 27,

1996).  For prevailing, Claimant’s counsel was awarded an attorney’s fee of $250.00 under

§ 11-9-715.

A second hearing was held on July 19, 2006 before Administrative Law Judge D.

Franklin Arey III.  On September 21, 2006, Judge Arey issued his opinion, which contained

the following findings of fact and conclusions of law:

1. The stipulations agreed on by the parties are reasonable and are
approved.

a. The employee-employer-carrier relationship existed on March
4, 1991 and at all relevant times.

b. Respondents controvert the compensability of
Claimant’s lung condition and related medical
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treatment, as well as his need for a heart/lung
transplant.

c. The Administrative Law Judge’s April 16, 1996 Order
and Opinion, and the Commission’s November 27,
1996 Opinion and Order, are res judicata and represent
the law of the case.

2. Claimant’s constitutional challenges will not be considered in this
opinion because he failed to produce evidence in support of his
arguments.

3. The applicable statute of limitations bars Claimant’s claim for a
separate lung injury.  He alleges that his lungs were injured on March
4, 1991; he did not file a claim for compensation for disability on
account of this injury until October of 2003.  The interval between
those dates exceeds two years from the date of injury.  Further, even
if Claimant’s lung injury can be characterized as a latent injury, he
knew or should have known the substantial nature of this injury no
later than July of 2000.  Again, he did not raise this claim until October
of 2003, more than the two-year period allowed by the statute.

4. Because Claimant’s claim for a separate lung injury is barred by the
applicable statute of limitations, the compensability of that claim was
not discussed in this opinion.

5. Claimant failed to establish that his lung condition is a compensable
consequence of his original compensable heart injury.  There is no
proof in the record of a causal connection between the compensable
heart injury and Claimant’s lung condition.

6. Claimant is entitled to reasonably necessary medical treatment,
including but not limited to concurrent heart and lung transplants.  The
relevant medical evidence in the record conclusively demonstrates
that he must undergo a lung transplant as well as a heart transplant
to stabilize or maintain his condition following his compensable injury.

Claimant did not request an attorney’s fee, and Judge Arey did not award one sua sponte.

Again, Respondents No. 1 appealed, and Claimant cross-appealed.  On August 16,

2007, the Full Commission issued an unpublished decision affirming and adopting Judge

Arey’s opinion.  Darrell J. Britt v. Martin Charcoal Company, Claim No. E105441 (Full
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Commission Opinion filed August 16, 2007).  Again, both parties appealed.  On May 14,

2008, the Arkansas Court of Appeals affirmed the Commission’s decision in Martin

Charcoal, Inc. v. Britt, 102 Ark. App. 252, 284 S.W.3d 91 (2008).

A third hearing took place before the undersigned on September 12, 2011.  On

December 9, 2011, I issued an opinion that contained the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The stipulations set forth [below] are reasonable and are hereby
accepted:

a. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

b. The previous decisions in this claim by Administrative Law
Judges Linda Marshall and D. Franklin Arey III, plus those by
the Full Commission and the Arkansas Court of Appeals, are
res judicata and binding on this proceeding under the Law of
the Case Doctrine.

c. Claimant died on July 2, 2010, leaving a widow, Nancy Britt.

d. Pursuant to the version of the Arkansas Workers’
Compensation Act (the “Act”) in effect prior to the passage of
Act 796 of 1993–which is the version that applies to this
claim–statutory ambiguities and conflicting interpretations are
to be resolved in favor of the claimant.  See Belcher v. Holiday
Inn, 43 Ark. App. 157, 868 S.W.2d 22 (1993).

3. Claimant’s Proffered Exhibits 1 and 2 will not be admitted into
evidence.

4. Claimant’s Proffered Exhibit 3 will be admitted into evidence and
given due weight.

5. Respondents No. 1 Proffered Exhibits 7 and 8 will be admitted into
evidence and given due weight.



Britt (Dec’d) - Claim No. E105441 10

6. There are only two items that Respondents No. 1 has controverted on
the basis of not being reasonable and necessary:  (1) the services
forming the basis of $340.10 in charges by Dr. Cheney; and (2) the
service(s) forming the basis for $29.18 in charges by the Burnett
Croom Clinic.  Claimant has not proven by a preponderance of the
evidence that these were reasonable and necessary.

7. Respondents No. 1 have not controverted the balance of the charges
at issue on the grounds that the services forming the bases for them
were reasonable and necessary; and I find that Claimant has proven
by a preponderance of the evidence that these, in fact, were
reasonable and necessary.

8. Claimant has proven by a preponderance of the evidence that he is
entitled to reimbursement of all lodging and taxi/car rental expenses
for which he submitted a receipt to Respondents No. 1.  However, he
has not met his burden of proof with respect to the remaining ones.

9. Claimant has not proven by a preponderance of the evidence that he
is entitled to reimbursement for meals in connection with his travel for
the purpose of treatment of his compensable injury because no
receipts for the meals were submitted.

10. Claimant has proven by a preponderance of the evidence that he is
entitled to reimbursement for all the medical mileage he claimed
pursuant to treatment of his compensable injury, subject to the
applicable rates set forth in AWCC Advisory 89-2.

11. Claimant has proven by a preponderance of the evidence that he is
entitled to reimbursement for certified mail expense in connection with
correspondence with Respondent Crum & Forster for the purpose of
expense reimbursement.

12. Claimant has proven by a preponderance of the evidence that he
should be reimbursed for $17,424.06 in medical expenses.

13. Claimant has not proven by a preponderance of the evidence that
Respondents No. 1 violated the September 21, 2006 opinion of
Administrative Law Judge D. Franklin Arey III.

14. Claimant has not proven by a preponderance of the evidence that
Respondents No. 1 should be assessed a penalty under the Act.

15. Claimant has proven by a preponderance of the evidence that his
counsel is entitled to the maximum fee on all medical expenses that
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have been awarded under this claim, pursuant to Ark. Code Ann. §
11-9-715(a)(1), (e) (Michie 1987).

No appeal was taken from this decision.

B. Compensable Consequence

In the instant action, the estate of Claimant has alleged that his compensable

injury–his March 4, 1991 myocardial infarction–was the major cause of his death on July

2, 2010.

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1

(2000); Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).

The test is whether a causal connection between the two episodes exists.  Sword, supra;

Jeter v. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a

causal connection is a question of fact for the Commission.  Koster v. Custom Pak &

Trissel, 2009 Ark. App. 780, ___ S.W.3d ___.  It is generally a matter of inference, and

possibilities may play a proper and important role in establishing that relationship.  Osmose

Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875 (1992).  A finding of

causation need not be expressed in terms of a reasonable medical certainty where

supplemental evidence supports the causal connection.  Koster, supra; Heptinstall v.

Asplundh Tree Expert Co., 84 Ark. App. 215, 137 S.W.3d 421 (2003).

Under Ark. Code Ann. § 11-9-705(c)(2) (Michie 1987), a claimant has the burden

of establishing the existence of a compensable consequence by a preponderance of the

evidence.  This standard means the evidence having greater weight or convincing force.
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Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415 (citing Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

A compensable consequence must be established utilizing all of the statutory

elements of compensability.  Burkett v. Tiger Mart, Inc., 2009 AWCC 70, Claim No.

F608022 (Full Commission Opinion filed May 4, 2009), aff’d in part and rev’d in part on

other grounds, 2009 Ark. App. 93, ___ S.W.3d ___; Jones v. B.A.E. Sys., 2004 AWCC 81,

Claim Nos. F001696 & F212243 (Full Commission Opinion filed May 6, 2004).  This

includes the requirement that there be medical evidence of an injury support by objective

findings.  Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full

Commission Opinion filed April 28, 2003).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Respondents Nos. 1 and 2, in turn, have contended that this matter is controlled by

what Judge Arey determined in 2006.  Again, he found:

3. The applicable statute of limitations bars Claimant’s claim for a
separate lung injury.  He alleges that his lungs were injured on March
4, 1991; he did not file a claim for compensation for disability on
account of this injury until October of 2003.  The interval between
those dates exceeds two years from the date of injury.  Further, even
if Claimant’s lung injury can be characterized as a latent injury, he
knew or should have known the substantial nature of this injury no
later than July of 2000.  Again, he did not raise this claim until October
of 2003, more than the two year period allowed by the statute.



Britt (Dec’d) - Claim No. E105441 13

5. Claimant failed to establish that his lung condition is a compensable
consequence of his original compensable heart injury.  There is no
proof in the record of a causal connection between the compensable
heart injury and Claimant’s lung condition.

Whether these findings are determinative in this proceeding is a threshold issue.

The doctrine of res judicata applies to decisions of the Commission.  Harvest Foods

v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).  In Gibbs v. Moffatt Logging, 2007

AWCC 109, Claim No. F403435 (Full Commission Opinion filed September 12, 2007), the

Commission set for the applicable law concerning this:

The purpose of the res judicata doctrine is to put an end to litigation by
preventing a party who had one fair trial on a matter from relitigating the
matter a second time.  Cox v. Keahey, 84 Ark. App. 121, 133 S.W.3d 430
(2003), citing Brandon v. Arkansas W. Gas Co., 76 Ark. App. 201, 61 S.W.3d
193 (2001).  Res judicata applies where there has been a final adjudication
on the merits of the issue by a court of competent jurisdiction on all matters
litigated and those matters necessarily within the issue which might have
been litigated.  Beliew v. Stuttgart Rice Mill, 64 Ark. App. 334, 987 S.W.2d
281 (1998).  The key question regarding the application of res judicata is
whether the party against whom the earlier decision is being asserted had a
full and fair opportunity to litigate the issue in question.  Cater v. Cater, 311
Ark. 627, 846 S.W.2d 173 (1993).

In turn, the Arkansas Court of Appeals in Thurman v. Clarke Industries, Inc., 45 Ark. App.

87, 872 S.W.2d 418 (1994) explained the Law of the Case Doctrine as follows:

Moreover, matters decided on a prior appeal to this court are the law of the
case and govern our actions on a subsequent appeal to the extent that we are
bound by them even if we were inclined at the latter time to say that we had
been wrong initially.

Claimant’s death certificate reads that his immediate cause of death was “pulmonary

edema . . . Due to (or as a consequence of) Hypoxia . . . Due to (or as a consequence of)

End Stage Chronic Obstructive Pulmonary Disease.”  The certificate was signed by Dr.

Mark Williams, the Medical Director of Hospice of the Ozarks.  Mrs. Britt testified that this
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organization became involved with Claimant’s care when he reached the terminal stage.

She agreed that the condition that necessitated the hospice’s involvement was his breathing

difficulties.  On March 12, 2010, Williams and Dr. Michael Hagaman (as “Attending

Physician”) signed a “PHYSICIAN CERTIFICATION OF TERMINAL ILLNESS” that reads:

We certify, based on the diagnosis of end-stage chronic obstructive
pulmonary disease, this patient, Darrell Britt, is terminally ill with a life
expectancy of six (6) months or less if the terminal illness runs its normal
course.

I believe this to be true because of the following clinical findings:

The patient is a 58-year-old, white male with a diagnosis of end-stage COPD.
He is a former hospice patient who had stabilized and was discharged from
hospice.  The patient has had several bouts of pneumonia since then, and his
condition has deteriorated.  The patient is having increased periods of
confusion and increased shortness of breath.  His appetite has been
declining, and he is not able to ambulate without assistance now.  He and his
wife have discussed their options, and he does not want to return to the
hospital for any treatment.  They have opted to return to hospice care at
home.  His prognosis is poor.

On May 11, 2010, Williams signed another certification that reads:

We certify, based on the diagnosis of end-stage chronic obstructive
pulmonary disease, this patient, Darrell Britt, is terminally ill with a life
expectancy of six (6) months or less if the terminal illness runs its normal
course.

I believe this to be true because of the following clinical findings:

The patient is a 59-year-old, white male who was admitted to the home
hospice program on 03/12/10 with a diagnosis of end-stage COPD.  The
patient lives at home with his wife who is his caregiver.  The patient has had
a rapid decline over the past few months.  He is now on a subcutaneous
morphine PCA pump.  The patient has severe shortness of breath and is
unable to assist in any of his care.  He is lethargic and confused.  He is total
care and bedbound.  He has a Foley catheter in place.  He is taking only sips
and bites at this time.  He is extremely emaciated and has had a significant
weight loss since admission.  The patient’s palliative performance scale at this
time is 30%.
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Claimant at one point was scheduled to attend a hearing on this claim on September 1,

2010.  However, Dr. Williams on May 25, 2010 wrote Claimant’s counsel and opined that

Claimant was “unable physically or mentally” to do this.  The doctor added:

Jackie has been a patient with Hospice of the Ozarks since March 12, 2010
for End Stage Chronic Obstructive Pulmonary Disease.  Jackie’s health
condition has declined significantly since his admission.  He is bed bound,
has problems with movement, he is not eating, and is confused most of the
time.  Jackie is also on a morphine pump for his pain issues.

Dr. Williams was thus consistent in opining that Claimant’s terminal condition was due to

Claimant’s lung condition–his COPD.  He is of the opinion that this was the cause of

death–and that it caused the hypoxia and pulmonary edema that are also listed in the death

certificate.  I note that Dr. Michael Hagaman, who also treated Claimant, wrote on February

10 and 24, 2010, that he had “advanced COPD and cardiomyopathy.”

However, Dr. Donald Myears on July 6, 2011 wrote:

I have been the treating physician of Jackie Britt since the early 1990's and
have seen him on numerous occasions.  It is my opinion based on a
reasonable degree of medical certainty that the major cause (more than 50%)
of Jackie Britt’s death on July 2, 2010 was the injury he sustained to his heart
on or about March 4, 1991, when he had a heart attack incited by the
breathing of noxious fumes while employed at Martin Charcoal, Inc.

On September 1, 2011, Dr. Max Cheney signed a nearly identical statement that reads:

I have been the treating physician of Jackie Britt and have seen him on
numerous occasions.  It is my opinion based on a reasonable degree of
medical certainty that the major cause (more than 50%) of Jackie Britt’s death
on July 2, 2010 was the injury he sustained to his heart on or about March 4,
1991, when he had a heart attack incited by the breathing of noxious fumes
while employed at Martin Charcoal, Inc.

In assessing these respective opinions, I note that the parties have extensively

discussed Dr. James Hargis, who opined in a June 24, 2003 statement and in his May 4,

2006 deposition that there was no causal relationship between Claimant’s COPD and his
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1991 work-related myocardial infarction.  But that is not the issue here.  I am bound by the

determination of Judge Arey, which was affirmed by the Full Commission and the Arkansas

Court of Appeals, that Claimant’s lung condition was not a compensable consequence.  His

opinion on this reads in pertinent part:

I find that Claimant failed to establish a causal relationship between the
original compensable heart injury and his lung problem.  There is simply no
proof in the record that Claimant’s compensable heart condition caused his
current lung condition.  Dr. Myears believes that Claimant sustained a
separate lung injury on March 4, 1991; his medical records and deposition do
not establish that Claimant’s lung condition is a natural and probable result
of his compensable heart injury.

Further, Respondents offered proof that Claimant’s lung condition is caused
by his history of smoking.  Although there is some dispute as to how much
Claimant smoked, and how much of his smoking history he related to Dr.
Hargis, the record is replete with references to Claimant’s smoking.  It should
be remembered that Dr. Hargis is a pulmonologist, a specialist in this field.
On June 24, 2003, the doctor wrote:  “[Claimant] has severe chronic
obstructive pulmonary lung disease and has a previous 29 pack year history
of smoking.  There is no association between his COPD and previous
myocardial infarction.”  On August 19, 2003, Dr. Hargis elaborated:
“[Claimant] was urged to quit smoking, starting in 1991 and continued to
smoke until 2000.  It is my opinion that he had nothing at the time to suggest
reactive airway dysfunction syndrome and the severity of his COPD now is
secondary to his cigarette smoking.”  At his deposition, Dr. Hargis identified
smoking as “the number-one cause of COPD and emphysema.”

Based upon the foregoing, Claimant failed to prove by a preponderance of the
evidence that there is a causal connection between his original compensable
injury and his current lung condition.  Thus, he has not established that the
lung condition is a compensable consequence of his compensable heart
injury.

In turn, the Court of Appeals wrote:

Mr. Britt’s remaining argument is that the Commission erred in failing to find
that his lung condition is a compensable consequence of the compensable
heart injury.  If an injury is compensable, then every natural consequence of
that injury is also compensable.  Air Compressor Equip. v. Sword, 69 Ark.
App. 162, 11 SW.3d 1 (2000).  Mr. Britt refers us to Dr. Myear’s opinion that
the use of beta blockers “unmasked” his lung disease, and he urges that it
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was the use of beta blockers that aggravated or accelerated his lung
condition.

Mr. Britt’s final argument is without merit.  Dr. Myears believed that Mr. Britt
sustained a separate lung injury on March 4, 1991.  Dr. Hargis believed that
there was no association between appellee’s COPD and the previous
myocardial infarction.  And Dr. Roddy gave the opinion that appellee’s need
for a lung transplant was solely the result of tobacco consumption.  The
Commission correctly indicated that there was a lack of proof that the lung
condition was a compensable consequence of the heart injury, and its opinion
displays a substantial basis for denying relief for that claim.

Martin Charcoal, supra.

In sum, if the evidence preponderates that Claimant’s cause of death was his lung

condition, this forecloses the claim of his estate for death benefits.  I find this was the case.

With respect to Dr. Cheney, who was Claimant’s family physician, there is no evidence

before me that he saw Claimant in the months leading up to his death in July 2010.  I note,

however, that Page 119 of Respondents No. 1 Exhibit 3, of the September 12, 2011 hearing

reflects that in prescribing Claimant a “Deluxe Walker [with] wheels” on November 9, 2007,

Cheney listed Claimant’s diagnosis as “End Stage COPD.”  As for Dr. Myears, who is a

cardiologist, he previously opined that Claimant suffered a separate lung injury on March

4, 1991.  Any such injury was found by Judge Arey to be barred by the statute of limitations.

The evidence does not show that Myears saw Claimant at any time remotely

contemporaneous with his death.  According to Mrs. Britt, the doctor that Claimant saw

between his stints in hospice was Dr. Hagaman–who again wrote in February 2010 that he

had “advanced COPD and cardiomyopathy.”  Apparently, he has not rendered an opinion

concerning the cause of death in this matter.  While Mrs. Britt denied that Dr. Williams had

ever seen Claimant, she agreed that he provided her husband care through the hospice

organization.  The Commission is authorized to accept or reject a medical opinion and is
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authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Based upon my review of the

evidence, I credit the opinion of Dr. Williams over that of Drs. Cheney and Myears

concerning the cause of Claimant’s passing.

The evidence preponderates that his death was due to COPD.  This being the case,

the previous holding in this case concerning compensable consequence, which is res

judicata and binding on this proceeding under the Law of the Case Doctrine, forecloses a

finding that Claimant has proven that his death was a compensable consequence of his

compensable injury on March 4, 1991.  His estate has not sustained its burden of proof in

this matter.

B. Remaining Issues

Because of the above finding, the balance of the issues–whether Claimant’s widow,

Mrs. Britt, is entitled to death benefits and reimbursement of funeral expenses, and whether

Claimant is entitled to a controverted attorney’s fee–are moot and will not be addressed.

CONCLUSION AND AWARD

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


