
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G209632

JULLIAN BRANHAM, EMPLOYEE   CLAIMANT

O'REILLY AUTOMOTIVE, INC., EMPLOYER RESPONDENT

GALLAGHER BASSETT SERVICES, INC. RESPONDENT
INSURANCE CARRIER

 OPINION FILED JUNE 26, 2014      

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,  Sebastian County,
Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith, Arkansas.

Respondent represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On April 1, 2014, the above captioned claim came before the Workers’ Compensation

Commission in Fort Smith, Arkansas, for a hearing.  A pre hearing conference was conducted on

January 14, 2014, and a pre hearing order filed that same day.  A copy of the pre hearing order has been

marked as Commission’s Exhibit No. 1 and with modification and without an objection is made part

of the record.  The parties agreed to the following stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. The relationship of employee-employer-insurance carrier existed on October 12, 2012.

3. This case is controverted in its entirety.

4. The compensation rates are $267 for TTD and $200 for PPD.

5. The parties agree, that regardless of the outcome of the hearing on April 1, 2014 the

respondents will be responsible for payment of authorized medical treatment provided

prior to the date the respondents controverted the claim.

The following issues are to be litigated:

1. Whether claimant sustained an injury to the right shoulder on October 12, 2012.

2. Whether claimant is entitled to temporary total disability and medical benefits.

3. Attorney fees.
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The claimant contends he sustained a compensable injury to his right shoulder on October 12,

2012. He is entitled to temporary total disability benefits from November 1, 2012 until on or about

January 7, 2013, with the exception of November 7, 2012. He is entitled to medical treatment by or at

the direction of Dr. Wesley Cox, including surgery.  The claimant contends that the respondents

accepted this claim as compensable, did not object to the granting of a petition for a Change of

Physician to Dr. Cox, and paid medical expenses regarding treatment by or at the direction of Dr. Cox

until Dr. Cox recommended surgery. Claimant contends that his attorney is entitled to an appropriate

attorney's fee.  The respondent contends that after paying initial diagnostic expenses, that the claimant

did not sustain an injury arising out of and in the course of his employment and therefore have

controverted this claim in its entirety.

The stipulations agreed to by the parties are hereby accepted as fact.  From a review of the

record as a whole to include medical reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and observe the witness and his

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant, in this matter, contends that he injured his right shoulder on October 12, 2012.

He testified that he was taking a part off the “return” shelf.  He stated that he grabbed the item with

his right hand, turned 180 degrees and walked back to his computer.  He added that he felt a sharp pain

down his arm and he it(T. 6).  The claimant testified that the part weighed about five pounds. He added

that he was going to enter the part as a return in the computer when he dropped the part because his

arm began to hurt(T. 6).   The claimant went on to testify that he had prior right shoulder issues, during

the time he was working for the respondent(T. 6-7).  The claimant dislocated his shoulder in 2007 lifting

weights. The claimant had an MRI and had no further treatment between 2008 and 2011(T. 7-8; Cx 1).

After the incident in 2012, the claimant saw  Dr. Clark, the company doctor(T. 8).  The claimant

reported the incident the day it occurred, but did not see the doctor until October 15, 2012(T. 9). He

testified that he “thought it would just go away”(T. 9).  He stated that he thought he had just pulled a
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muscle.  The claimant saw Dr. Clark on October 15, 2012 who diagnosed right a shoulder sprain.  The

claimant was given medication and placed on restrictions( Cx 1, p. 3).  Dr. Clark’s notes of October 15,

2012 also reflect that the claimant was to have a follow-up appointment in eight to ten days(Cx 1, p. 3).

The claimant stated that he returned in three to four days because of shoulder pain (T. 9).  The claimant

stated that Dr. Clark prescribed him medication, which did not help his condition(T. 11-12).  The

records reflect that the claimant saw Dr. Clark on October 18, 2012 on November 5, 2012.  He was

given the same instructions and medications(Cx 1, p. 4-5).   The claimant also saw Dr. Friedl at the

Roland Wellness Center, on his own, for a second opinion in October of 2012(Cx 1, p. 6). Dr. Friedl

examined the claimant and recommended an MRI(T. 12; Cx 1, p. 6).  Dr. Friedl’s notes confirm that

the claimant had an MRI on October 31, 2012. Based on the MRI findings, Dr. Friedl recommended

that the claimant be off work or  no use of the right arm until seen by an orthopedic specialist by letter

dated November 6, 2012(Cx 1, p. 6).   The claimant stated that Dr. Clark was not helping him and he

had to get an MRI on his own and a second opinion(T. 65).  He added that he exercised his right to

change doctors and began seeing Dr. Cox(T. 65). The claimant was seen by Dr. Cox on May 22, 2013.

Those notes reflect a diagnosis of rotator cuff syndrome(Cx 1, p. 12). The claimant had another MRI

on June 10, 2013.  That testing revealed that the claimant had an intact rotator cuff and a normal

MRI(Cx 1, p. 15;  Rx 2, p. 9).   The claimant continued to have pain.  Dr. Cox’s notes from June 17,

2013 reveal discussion about injections and arthroscopy.  The claimant had an injection at the June 17,

2013 visit(Cx 1, p. 16-17; Rx 2, p. 10).  The claimant returned to Dr. Cox on July 22, 2013.  The

claimant stated that he had a bit of relief from the injections, but tried to work two days and the pain

returned.  The claimant was given another injection by Dr. Cox(Rx 1, p. 58).  Dr. Cox notes in sworn

testimony that he had some doubts about the normalcy of the MRI(Rx 2, p. 13).  On September 9, 2013,

the claimant returned to see Dr. Cox.  On that date the doctor noted that the injections given the

claimant had only lasted three days and then his pain returned(Cx 1, p. 60).  Dr. Cox recommended

arthroscopic surgery for the claimant’s right shoulder(Rx 1, p. 60-61).  Dr. Cox testified, at deposition,

that his job was to get a definitive answer for the claimant.  He stated the non-surgical efforts appeared
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to have failed and the way to find out definitively what was wrong with the claimant’s shoulder was with

arthroscopic surgery(Rx 2, p. 14). 

At the time of the hearing, the claimant stated that he was still having problems with his

shoulder.  He stated that he could not pick up anything over 10 pounds and could not lift anything

overhead.  He added that he could not work on cars(T. 10)  The claimant added that between his

shoulder issue in 2007 and until the 2012 incident he as very active.  He stated that he ran and played

the guitar(T. 11).  The claimant stated that he did quite a bit of lifting, pulled motors and replaced

wheels and tires(T. 11).  He added that he also replaced batteries.  The claimant stated that prior to his

2012 injury he regularly lifted 50 pounds plus(T. 11).  He stated that he had no limitations on the use

of his shoulder prior to the October 12, 2012-incident(T. 11).  On cross examination, the claimant stated

that at the time of the incident, he had shoulder swelling and his shoulder popped(T. 37).  The claimant

stated that he continued to work for the respondent after the incident on October 12, 2012.  He added

that he had last worked for the respondent in November.   He added that he was off work about three

months(T. 39).  The claimant continued that he was called back into work for the respondent and put

on FMLA(T. 39-40).  He added that after the MRI on October 31, 2012 he only returned to work with

the respondent one day.  The claimant stated that he went to work at the Wellness Clinic on January

7, 2013(T. 42).   He added that he did not work anywhere else during that time period and he was under

active medical treatment during that time(T. 43). The claimant testified that he did not like the way the

company was treating him and did not want to continue working for them.  He testified that he left

work with the respondent voluntarily(T. 39,  63).   He added that his employer did provide work for him

within his restrictions(T. 63).  He stated that he never refused work from the respondent before he went

to work for the Wellness Center on January 7, 2013(T. 63).  The record reflects that the claimant’s

attorney inquired about available work within the claimant’s restrictions on December 6, 2012.

Additionally, that letter noted that the claimant had been advised that he could not return to work until

released by a doctor(Cx 2, p. 1). 



G209632 - Branham -5-

The respondents called Stephanie Lee, an employee for the respondents as a witness.  She stated

that she was a friend of the claimant and he had worked on her car as a favor.  She added that while she

did remember the claimant mentioning a shoulder issue from football, he did not complain about a

shoulder issue on a regular basis(T. 48).    The respondents also called Kimberly Miller as a witness.  Ms.

Miller is a manager for the respondents.  The witness stated that she and the claimant had discussions

about torn rotator cuffs.  She added that the claimant had told her he had a torn rotator cuff and just

dealt with the pain without medication.  She continued that the claimant did not complain about

shoulder issues while working for the respondents(T. 50).  Ms. Miller continued that she learned about

the incident on October 12, 2012 the Sunday after it happened(T.51).  She added that she came in on

Monday morning and called human resources and “got the ball rolling”(T. 51).  She added that the

claimant had told her he picked up the box and his shoulder went numb(T. 53).  The witness continued

that the claimant was sent for medical treatment and put on restricted  duty, working the counter(T. 54).

She added that the claimant was having trouble staying awake at work and he was placed on FMLA

leave to try and keep his job. The witness added that she thought the claimant was taking too much

medication for pain(T. (56-57, 61).  Ms. Miller stated that the claimant was a good worker and she had

not reason to doubt his honesty(T. 59).  The claimant was called on rebuttal.  He testified that he

disagreed with Ms. Miller about his reporting the incident. He stated that the Sunday call was the second

call.  He added that he was calling to say he was still hurt(T. 62).   The claimant added that he come to

the hearing to try and get the treatment recommended by Dr. Cox(T. 65).  

DISCUSSION

The Commission has been asked to determine if the claimant suffered a compensable injury to

his right shoulder on October 12, 2012.

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or external physical harm to the
body  . . .  arising out of and in the course of employment and which
requires medical services  or results in disability or death. An injury is
accidental only if it is caused by a specific incident and is identifiable by
time and place of occurrence.”
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The claimant must prove by a preponderance of the evidence that she sustained a compensable

injury as defined under A.C.A. §11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A Preponderance of the

evidence means the evidence having greater weight or convincing force. Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W. 2d 442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or damage is supported by medical

evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury must be established by medical

evidence.  The statute also requires that the medical evidence submitted be in the form of objective

findings. Objective findings are defined in A.C.A. §11-9-102(16)(A)(i), as those findings which cannot

come under the voluntary control of the patient.  The statute requires medical opinions addressing

compensability, must be stated within a reasonable degree of medical certainty, A.C.A. §11-9-102(16)(B).

In the instant case, the claimant testified that he suffered numbness, a pop and pain in his

shoulder lifting a box while at work.  The claimant dropped the box.  He reported the incident and was

sent for treatment.  Initially he saw Dr. Clark.  He was given medications and work restrictions. The

claimant testified that he continued to have pain and returned to Dr. Clark earlier than requested.  Due

to continuing issues, the claimant sought a second opinion, on his own, from Dr. Fiedl who placed the

claimant off work and based on an October 31, 2012 MRI recommended that he see an orthopedic

specialist.  The claimant filed for a change of physician and began seeing Dr. Cox.  There is clearly

medical evidence in this case that the claimant had right shoulder complaints and pain.  All the medical

providers the claimant saw noted that he had shoulder sprain, pain or possible rotator cuff syndrome.

Dr. Cox noted that the claimant’s complaints were consistent with a rotator cuff issue, despite the fact

that the claimant’s MRI of June 10, 2013 was normal.  Dr. Cox recommended injections and finally

arthroscopy.  The claimant stated that while he did have a right shoulder dislocation in 2007, he had not

had issues or treatment related to his right shoulder between 2008 and his injury in 2012.  There is no

reason to believe, and no medical evidence to suggest, that the claimant’s current issues are related to

his 2007 shoulder issues.  The medical records submitted confirm that there are objective medical

findings to support the claimant’s contention that he suffered a right shoulder injury on October 12,
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2012.  The claimant must prove by a preponderance of the evidence that he sustained a compensable

injury and the compensable injury must be supported by objective medical findings.  The claimant has

proven that he suffered a compensable right shoulder injury on October 12, 2012 while working for the

respondent. 

The Commission has next been asked to determine whether the claimant is entitled to temporary

total disability.  The claimant has been found to have suffered a compensable right shoulder injury. Such

an injury is unscheduled.  Temporary total disability is that period within the healing period in which

the employee suffers a total incapacitation to earn wages, Ark. State Highway Dept. v. Breshears, 272

Ark. 244, 613 S.W. 2d 392(1981).  The claimant, in this matter, testified that the respondent provided

him work within his restrictions.  He stated that he did attempt to return to work and was put on

FMLA.  The claimant’s supervisor testified that the respondent was able to provide the claimant work

within his restrictions and, in fact, he was placed on counter duty.  It appears from the claimant’s

testimony that he chose not to return to work for the claimant.  He stated that he left voluntarily.  The

claimant testified that he was off work from October 31, 2012 the date of this first MRI, until January

7, 2013, when he went to work for the Roland Wellness Clinic.   He has requested temporary total

disability from November 1, 2012 until January 7, 2013.   However, based on the evidence, the claimant

could have been working restricted duty for the respondent, he just chose not to do such work.  The

claimant’s supervisor stated that the respondents had work available within the claimant’s restricltions

and he was allowed counter work.  The claimant confirmed that restricted work was made available to

him.  While he stated he never refused such work, he did indeed choose not to return to work for the

respondents.  He stated that he did not like the way he was treated and left work voluntarily. 

Furthermore, the claimant was not take off work by any authorized treating physician..  Dr. Friedl stated

that he recommended that the claimant be off work OR have no use of his right arm until seen by an

orthopedic specialist.  However, the claimant testified that he saw Dr. Friedl on his own.  The claimant

was authorized to see Dr. Cox.  Based on the evidence presented, Dr. Cox did not take the claimant off

work.  Clearly there was restricted work available to the claimant, he did not return to the work provided
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to him.  Despite inquiries by the claimant’s attorney, via letter, there is nothing in the record to confirm

that the claimant was told that he could not return to work until released by a doctor.  Therefore, I

cannot find that the claimant suffered a total incapacitation to earn wages during this period. The

claimant is not entitled to temporary total disability.

Finally, the Commission has been asked to determine if the claimant is entitled to the medical

treatment recommended to Dr. Cox, specifically arthroscopy.  Arkansas Code Annotated §11-9-

102(4)(F)(i) states:

“When an employee is determined to have a compensable injury, the
employee is entitled to medical and temporary disability as provided by
this chapter.”

Additionally, A.C.A. §11-9-508(a) requires that:

“The employer shall promptly provide for an injured employee such
medical, surgical, hospital, chiropractic, optometric, podiatric, and
nursing services and medicine, crutches, ambulatory devices, artificial
limbs, eyeglasses, contact lenses, hearing aids, and other apparatus as
may be reasonably necessary in connection with the injury received by
the employee.”

What constitutes reasonable and necessary treatment under A.C.A. §11-9-508(a) is a fact question for

the Commission. Wright Contracting Co. v. Randall, 12 Ark. App. 358, 76 S.W. 2d 750(1984). The

Arkansas Court of Appeals has addressed the issue of whether medical care was reasonably necessary

for treatment of a compensable injury in prior decisions.

In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950 S.W.2d 463 (1997), the respondents

denied payment for medical treatment in the form of office visits from 1993 to 1995, Id. at 464. The

Court affirmed the Commission’s finding that the claimant’s follow up medical care was reasonably

necessary for treatment of her compensable injury, Georgia-Pacific, at p. 466.  In the Georgia-Pacific

case, the records submitted described the ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The Court noted that the Commission

considered the multiple surgeries, the claimant’s persistent symptoms of pain, irritation, and limitation

of motion in her elbow, her continued use of medication, and a TENS unit for pain control in finding

that the office visits and medical treatment in 1993 through 1995 were reasonably necessary. Georgia-
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Pacific, at p. 466. The claimant in that case also testified at length about the ongoing problems with her

elbow and stated that she continued to take medication and use a TENS unit for pain. Id. at 466.  Here,

the claimant testified that he had continued pain and problems with his shoulder.  He continued to seek

treatment from several doctors.  He returned to Dr. Clark earlier than required and sought a second

opinion due to continued shoulder pain.  Finally, he saw Dr. Cox who recommended arthroscopy. The

claimant testified on the day of hearing that he was continuing to have right shoulder issues.  In G. E.

Rail Car Repair Servs. Workers’ Comp v. Hardin, 62 Ark. App. 120, 969 S.W. 2d 668 (1998) the

Arkansas Court of Appeals held a physician’s note constitutes essential evidence that continued

treatment of an employee for a work-related injury was reasonable and necessary.  Dr. Cox’s notes

reflect his recommendation for arthroscopic surgery.   However, the most notable evidence is the

testimony given by Dr. Cox at deposition. He noted that while the claimant’s June 10, 2013 MRI was

normal he would question that finding.  He stated that the claimant continued to complain of shoulder

pain.  Dr. Cox added that his examination confirmed that the claimant had pain.  Furthermore, he stated

that he had tried all non surgical options and the claimant still had pain.  He stated that the only way to

definitively determine what was wrong with the claimant’s shoulder was to perform the arthroscopic

surgery. Clearly, the treatment recommended by Dr. Cox is reasonable and necessary for the treatment

of the claimant’s compensable right shoulder injury.  Based on the testimony of Dr. Cox in order to

determine what is causing the claimant’s shoulder pain and issues, arthorscopic surgery is necessary.

 Here, the claimant has proven by a preponderance of the evidence that the treatment

recommended by Dr. Cox in the form of arthroscopic surgery is reasonable and necessary for the

treatment of his compensable right shoulder injury.  The claimant provided essential evidence in the

form of Dr. Cox’s notes and testimony.  The claimant is entitled to the treatment recommended by Dr.

Cox, specifically arthroscopic surgery.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance of the evidence that he suffered a

compensable right shoulder injury on October 12, 2012.  He has provided medical

evidence in the form of objective medical findings to support such a finding.

2. The claimant has failed to prove that he was totally incapacitated to earn wages during

the time from November 1, 2012 until January 7, 2013.  Therefore, he is not entitled to

temporary total disability.

3. The claimant has proven by a preponderance of the evidence that the medical treatment

he is requesting is reasonable and necessary for the treatment of his compensable right

shoulder injury.  Therefore, the claimant is entitled to the arthroscopic surgery

recommended by Dr. Cox.

4. The claimant’s attorney is not entitled to a fee based on the above findings.

ORDER

The claimant has proven that he suffered a compensable right shoulder injury on October 12,

2012.  The claimant failed to prove that he was totally incapacitated to earn wages.  The respondents

are not liable for temporary total disability in this matter.  The respondents shall provide the claimant

the treatment recommended by Dr. Cox, specifically arthroscopic surgery.

IT IS SO ORDERED.

_______________________________
Amy Grimes
Administrative Law Judge


