
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. D714485

EUGENE BOX CLAIMANT

SOUTHERN STEEL & WIRE CO. RESPONDENT

ESIS, INC. RESPONDENT
CARRIER

OPINION FILED MAY 14, 2014

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On February 13, 2014, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on October 23, 2013, and a pre-hearing order was filed on

October 23, 2013.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The prior opinions are res judicata and the law of this

claim.
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4. The respondents have accepted and paid an additional whole

body impairment in the amount of 3 percent.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to additional wage loss

disability benefits.

2. Whether the claimant’s attorney is entitled to an

attorney’s fee.

Claimant’s contentions are:

“a. The Claimant contends that at the time the
March 5, 1996 Opinion was filed he had not
undergone a fusion and that he is now entitled
to permanent impairment based upon his
condition after the fusion that he underwent
on August 27, 2009. The Claimant contends that
if his treating physician has not assessed an
impairment rating by the time of the hearing,
the Administrative Law Judge should assess
permanent impairment utilizing the Fourth
Edition of AMA Guides to Evaluation of
Permanent Impairment. 

b. Claimant contends that since he has had an
objective worsening in his condition after his
wage loss disability was determined in 1996,
he is entitled to a new determination
regarding his wage loss disability. 

c. The Claimant contends that his Attorney is
entitled to an appropriate attorney’s fee.”

Respondents’ contentions are:

“Respondents paid the 6% impairment rating
previously assigned for the cervical injury
and paid the 6% wage loss award following a
hearing.  Respondents began temporary total
disability benefits when Claimant underwent
surgery, specifically, a fusion at C3-4 on
August 27, 2009 and continued those benefits
to August, 2010.  Respondents requested Dr.
Capocelli advise if the Claimant had
additional restrictions or impairment as a
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result of the surgery, but Dr. Capocelli has
failed to respond.

Claimant is being provided medical treatment
and Respondents are unaware of any dispute
regarding medical.

Respondents deny Claimant is entitled to wage
loss disability in excess of that previously
awarded and paid.”

On March 5, 1996, an administrative law judge filed a single

opinion that addressed two claim numbers associated with the

claimant in this matter.  Those claim numbers were D714485 and

D905582.  Claim number D714485 is associated with the claimant’s

compensable neck injury which occurred in 1987.  Claim number

D905582 is associated with the claimant’s compensable shoulder

injury that occurred in 1998.  At that time, the respondents

stipulated that they had accepted and were paying an 8 percent

impairment rating to the body as a whole.  In the March 5, 1996,

opinion the administrative law judge stated the claimant’s

contentions as they related to permanent disability as such, “The

claimant contends that he has a 2 percent impairment rating to the

body as a whole in regard to his shoulder plus a 6 percent

impairment rating to the body as a whole in regard to his neck and

that he has sustained permanent disability in an amount to be

determined by the Commission.”  I note that the amount of whole

body impairment regarding the claimant’s neck as 6 percent to the

body as a whole is in accordance with a letter written by Dr. Greg

Jones in May 1995 that was addressed to the claimant’s attorney.

That letter is found at Respondents’ Exhibit No. 1, Page 10.
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The administrative law judge’s opinion found that the claimant

was entitled to wage loss in the amount of 6 percent over and above

the 8 percent impairment rating which was accepted by the

respondents.  The opinion filed by the administrative law judge

became final and as such is the law of this case.

The current matter involves only claim number D714485 which is

associated with the claimant’s compensable neck injury which

occurred in 1987.  It is the claimant’s contention that objective

worsening of his condition has occurred since wage loss disability

was determined by the March 5, 1996, opinion.

It is undisputed that since the March 5, 1996, opinion the

claimant has had two spinal cord stimulator implants.  The first of

which operated correctly and provided the claimant with relief

until the battery failed.  The second stimulator caused the

claimant major difficulties including infection and had to be

removed.  It is also undisputed that after the two stimulators, the

claimant underwent a cervical fusion at C3-4 that was performed by

Dr. Anthony Capocelli on August 27, 2009, at St. Edward’s Mercy

Medical Center in Fort Smith, Arkansas.

In the current matter, the respondents have accepted and paid

an additional whole body impairment in the amount of 3 percent.

This stipulation by the respondents is in accordance with a medical

opinion issued by Dr. Anthony Capocelli on December 5, 2013.  That

opinion is found at Claimant’s Exhibit No. 2, Page 1, signed by Dr.

Capocelli and indicates that the claimant has “reached maximum

medical improvement in regard to that surgery and he has a
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permanent impairment of 9% to the body as a whole.  I utilized the

Fourth Edition of the AMA Guides to Evaluation of Permanent

Impairment in determining the rating.”  As the respondents’

stipulation and Dr. Capocelli’s opinion reflects, the claimant’s

impairment rating regarding his neck now totals 9 percent to the

body as a whole which reflects a 3 percent increase in whole body

impairment rating that was stipulated to by the respondents.

I find that there has been a material change in the claimant’s

physical condition since wage loss was determined in March 1996.

That change resulted in an increase in his impairment rating of 3

percent to the body as a whole.  The claimant has asked the

Commission to consider whether this change in the claimant’s

physical condition would also result in an increase in his wage

loss disability.  As always, the claimant’s age, education, work

history, willingness to work, and physical limitations should be

considered by the Commission in determining wage loss disability.

Here, it is the law of this case that the claimant has been

entitled to wage loss disability as wage loss was awarded in an

order of the Commission that became final in 1996.  The central

question is whether the material change in the claimant’s physical

condition which resulted in an increase of 3 percent in impairment

to the body as a whole should also increase the claimant’s wage

loss disability.  In the claimant’s testimony at the hearing

conducted in this matter on February 13, 2014, and in previous

depositions of the claimant dating back to the early and mid 90s,

the claimant complained of many symptoms including nausea,
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sleeplessness, lack of concentration, weakness on his left side,

and muscle spasms in his neck.  Again, a letter from Dr. Jones

dated May 9, 1995, indicates that the claimant would have permanent

restrictions and states, “Permanent restrictions would include no

overhead work requiring repetitive extension of the neck and a 40

pound weight restriction in terms of lifting, in terms of permanent

physical limitations.”  It is clear that during that time frame the

claimant had significant physical limitations; however, the medical

opinion issued by Dr. Capocelli on December 5, 2013, indicates that

the claimant’s lifting restrictions have been changed to a maximum

of 25 pounds lifting and no overhead work.  This change in physical

limitation represents a significant decrease in the claimant’s

ability to lift objects.

At the hearing in this matter, the respondents’ attorney, on

cross examination, pointed out through questioning of the claimant

that many of the symptoms that he currently complains of are the

same symptoms that he had prior to his 1996 wage loss

determination.  I agree that many of the claimant’s symptoms are

the same; however, the claimant, in credible testimony at the

hearing, testified that those symptoms had worsened since that

time.  His testimony is also supported by the change in his ability

to lift from 40 pounds to 25 pounds.  The claimant has, since the

period of his initial wage loss disability determination, engaged

in some very limited work activities including brokering rock.  The

claimant testified that he was unable to make much money doing this

type of work activity but I believe it is an example of the
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claimant’s willingness to try to work and should be considered in

his request for additional wage loss disability.

After review of the testimony and evidence presented to the

Commission including prior opinions of both the previous

administrative law judge, Full Commission, and the Arkansas Court

of Appeals, I find that the claimant has proven by a preponderance

of the evidence that he is entitled to an increase in wage loss

disability.  The claimant has proven that he is entitled to an

increase of wage loss disability in an amount that would be equal

to 6 percent impairment to the body as a whole.  This 6 percent

wage loss disability is over and above the 3 percent additional

impairment rating that the respondents have accepted and paid in

this matter.  It is also in addition to the previous wage loss

disability and impairment ratings that are associated with the

March 5, 1996, administrative law judge’s opinion.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 23, 2013, and contained in

a pre-hearing order filed October 23, 2013, are hereby accepted as

fact.



8

2. The claimant has proven by a preponderance of the evidence

that he is entitled to additional wage loss disability in an amount

that would be equal to 6 percent whole body impairment.  This 6

percent wage loss disability is over and above the 3 percent

additional impairment rating that the respondents have accepted and

paid in this matter.  It is also in addition to the previous wage

loss disability and impairment ratings that are associated with the

March 5, 1996, administrative law judge’s opinion.

3.  The claimant has proven by a preponderance of the evidence

that his attorney is entitled to a fee in this matter.

ORDER

The respondents shall pay the claimant wage loss disability

benefits in an amount that would be equal to 6 percent whole body

impairment.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits pursuant to Ark.

Code Ann. §11-9-715.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


