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Claimant represented by MARK FREEMAN, Attorney, Fayetteville,
Arkansas.

Respondents No. 1 represented by JAMES ARNOLD, II, Attorney, Fort
Smith, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On October 8, 2013, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on August 21, 2013, and a pre-hearing order was filed on

August 27, 2013.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant sustained a compensable injury to her left

ankle on July 1, 2009, and a right shoulder injury as a compensable

consequence of that injury.

4. The claimant is entitled to a weekly compensation rate of

$360 for temporary total disability and $270 for permanent partial

disability.

5. The claimant reached maximum medical improvement as it

related to her left ankle on August 9, 2010.  The claimant reached

maximum medical improvement as it related to her right shoulder on

June 18, 2010.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to permanent and total

disability benefits, or alternatively, wage loss disability

benefits.

2. Whether the claimant’s attorney is entitled to an

attorney’s fee.

Claimant’s contentions are:

“The Claimant contends that she was employed
with the Respondent at all relevant times
including the date of injury.”

Respondents No. 1's contentions are:

“The Respondents will contend that the
claimant is not entitled to permanent
disability benefits in excess of any valid
impairment raring for the shoulder, if one is
assigned.”

Respondent No. 2's contentions are:

“If the claimant is found to be permanently
and totally disabled, the Trust Fund stands
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ready to commence weekly benefits in
compliance with A.C.A.§11-9-502.  Therefore
the Trust Fund has not controverted the
claimant’s entitlement to benefits.  The Trust
Fund further contends that in the event the
claimant if found to be permanently and
totally disabled, she would not be entitled to
benefits prior to her last day of employment,
April 18, 2011, (based upon claimant’s
testimony on page 15 of her deposition.”

The claimant, in this matter, is a sixty-one-year-old female

who was employed by the respondent for a period of twenty-six and

one-half years.  On July 1, 2009, the claimant fell down some

stairs and suffered compensable injuries to her right shoulder and

left ankle.  Although the claimant had had many other job duties

over the course of the twenty-six and one-half years she worked for

the respondent at the time of her injury, she was employed as an

administrative assistant.  The claimant testified that her duties

included working with vendors and customers.  The claimant also did

tasks such as payroll and purchase orders in that her job duties

varied a great deal.  The parties stipulated that the claimant

reached maximum medical improvement on August 9, 2010, as it

related to her left ankle and the claimant reached maximum medical

improvement as it related to her right shoulder on June 19, 2010.

The parties also stipulated that the claimant did not have a

permanent impairment rating for her left ankle due to her

compensable injury.  However, the claimant did sustain an 8 percent

permanent impairment rating to the body as a whole due to her right

shoulder.

The claimant has asked the Commission to determine whether she

is permanently and totally disabled or, alternatively, whether the
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claimant is entitled to wage loss disability benefits.  Following

is a portion of the claimant’s cross examination testimony

regarding her treatment and release for her right ankle surgery

and her return to work following her release:

“Q. You were treated for your ankle by Dr.
Pleimann.  Dr. Pleimann released you in 2009.
And it's my understanding that you did not
return to see him for any further treatment
after he released you, is that correct?

A. That's correct.

Q. He released you with no impairment and with
no restrictions in any of your activities of
daily living or work, is that correct?

A. That's correct.

Q. You were treated by Dr. Heinzelmann for the
14 shoulder injury that you sustained in this
fall, is that correct?

A. Yes, sir.

Q. Dr. Heinzelmann treated your shoulder
surgically and rated and released you in 2010,
is that correct?

A. That's correct.

Q. Okay.  You returned to work at National
Home Centers after receiving the shoulder
surgery and worked for a short period of time,
correct?

A. Correct.

Q. And when you returned to work at National
Home Centers after this injury and after being
treated by these doctors, you received the
same pay that you were earning at the time of
the injury?

A. Yes, sir.

Q. And your employment at National Home
Centers ended because you and 134 other people
were laid off when the company went bankrupt?
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A. Yes.

Q. They didn't lay you off because of this
injury?  They laid you off because the company
went out of business?

A. I don't know that to be true.

Q. Well, but you quit working at the same time
everybody else did, correct?

A. Correct.”

After the respondent employer laid off 134 employees due to

bankruptcy, the claimant received unemployment compensation

benefits and continued to look for work.  The claimant eventually

found work at Mildred’s Tax Service.  Following is the claimant’s

cross examination testimony regarding her unemployment and eventual

employment by Mildred’s Tax Service:

“Q. After the company went out of business,
you applied for and received unemployment
compensation benefits until your eligibility
for those benefits ended?

A. Yes, sir.

Q. And, during that period of time, you were
actively looking for work?

A. Yes, sir.

Q. You then went to work for Mildred's Tax
Service on a part-time basis but earning $18
an hour, correct?

A. Yes.

Q. And worked there for a period of three or
three and a half months?

A. Yes.

Q. And you continued to look for work after
Mildred's Tax Service until you were diagnosed
with kidney failure?
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A. Yes.”

The claimant was last employed by Mildred’s Tax Service on

April 18, 2011; however, the claimant testified that she continued

to look for employment after her release from Mildred’s Tax

Service.  The claimant was diagnosed with kidney failure in March

2012 according to her testimony.  The claimant’s testimony at the

hearing appears to differ from her deposition testimony regarding

her continued efforts to look for work after being diagnosed with

kidney failure.  Following is a portion of the claimant’s cross

examination testimony regarding her diagnosis of kidney failure and

her continuation to look for work:

“Q. Do you remember when I took your
deposition and you told me that you quit
looking for work when you were diagnosed with
kidney failure?

A. I don't remember.

Q. You don't remember that?

A. But I kept looking for work.  I did keep
looking for work.

Q. When were you diagnosed with kidney
failure?

A. March 27.

Q. Of what year?

A. Of 2012.

Q. I will refer you to Page 50 in your
deposition where I asked you during that
period of time, you were looking for work when
you were drawing unemployment.  You responded,
"Yes, sir, I was."  And I asked you, "And then
your benefits ran out.  Are you continuing to
look for work?"  And you responded, "Not after
I found out about my kidneys."  And I asked --
I followed up and said, "So the reason you
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quit looking for work has to do with your
kidney problem?"  And you responded, "Yes.  I
looked at my whole history of high blood
pressure, my tremors, my kidney problems.  I
just looked at the whole picture and I
thought, well, I'll just try filing for
disability."  Was that true when I took your
deposition back on June 5, 2011?

A. Well, I remember looking for more jobs
after that on my internet.  And I may not have
been looking as much, but that could have been
true, yes.”

In order for the claimant to prove that she is permanently and

totally disabled, she must prove that she is unable to make a

meaningful wage due to the effects of her compensable injuries.  It

is clear that the claimant was able to make a meaningful wage after

she was released from medical treatment for both her right shoulder

and left ankle in that the claimant did return to work for the

respondent at the same wage and her work was only discontinued when

the respondent employer was faced with bankruptcy which caused a

massive layoff of 134 employees.  The claimant further demonstrated

her ability to earn a meaningful wage when she found employment

with Mildred’s Tax Service.  At that time, the claimant was

actually making $18 per hour due to overtime pay.  Although it was

part time employment, the claimant’s hourly wage was substantially

more than her wages for the respondent employer.  The claimant has

failed to prove that she is permanently and totally disabled due to

her compensable injuries in that she has demonstrated on two

different occasions the ability to earn a meaningful wage after

being released from her compensable injuries.  While the claimant

is not currently working and is receiving social security



8

disability, it appears this is due to her unrelated health issues

which include kidney failure, high blood pressure, and essential

tremors.

The claimant has also asked the Commission to determine

whether or not she is entitled to wage loss disability benefits.

In order for the claimant to prove that she is entitled to wage

loss disability, she must show that her compensable injuries have

affected her ability to earn a livelihood.  In the present matter,

the claimant is unable to show this type of personal economic

impact.  The claimant was able to return to her pre injury job at

the same wage for the respondent employer.  The claimant was only

released from her employment when that respondent employer suffered

bankruptcy causing the layoff of 134 employees.  The claimant

further demonstrated her ability to continue earning the same or

greater wages by the fact that she obtained employment with

Mildred’s Tax Service actually earning $18 per hour in that

employment.  While the claimant is not currently employed and is on

social security disability, her diagnosis of kidney failure has had

the direct impact on her ability to earn a livelihood or caused the

claimant her current economic harm.  There is no evidence that the

claimant’s diagnosis of kidney failure, essential tremors or high

blood pressure is in any way related to her compensable right

shoulder or left ankle injuries.  Inasmuch, the claimant has failed

to prove that she is entitled to wage loss disability as she has

clearly demonstrated the ability to continue to earn the same or
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greater wages following her compensable injuries while employed by

the respondent.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 21, 2013, and contained in

a pre-hearing order filed August 27, 2013, are hereby accepted as

fact.

2. The claimant has failed to prove by a preponderance of the

evidence that she is permanently and totally disabled.

3. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to wage loss disability.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


