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The claimant was represented by Ms. Sheila Campbell, Attorney at Law, North Little
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The respondents were represented by Mr. Michael Ryburn, Attorney at Law, Little
Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on January 17, 2014, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on November 12, 2013.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at the

hearing.  A copy of the Pre-hearing Order was made Commission Exhibit No. 1 to

the hearing record.  The following stipulations as submitted by the parties and the

Pre-hearing Order as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2.  The employer/employee/carrier relationship existed on or about July

1, 2011, when the claimant contends he sustained a compensable

occupational disease.

3. The claimant’s wages were sufficient to entitle him to compensation

rates of $350.00 for temporary total disability benefits and $263.00 for

permanent partial disability benefits.

4. The claimant’s last day of work for Lee County was August 3, 2012.

5. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Compensability of claimant’s alleged July 1, 2011, occupational

disease.

2. If found compensable, claimant’s entitlement to medical benefits;

temporary total disability benefits from August 4, 2012, until a date yet

to be determined; and travel.

3. Controversion and attorney’s fees.

4. All other issues, including permanency, are reserved.

The record consists of a one volume transcript of the January 17, 2014,

hearing consisting of the testimony of the claimant, David Joe Johnson, Willie Mack

Jones, Howard Baker and all documentary evidence consisting of Commission’s

Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Packet of Medical



- 3 -Baker - G300048

Reports with Index and Abstract); and Respondent’s Exhibit No. 1 (Report of Dr.

Rector of 12-28-2011 Employment Records).

FACTUAL BACKGROUND

The claimant called David Johnson.  He testified that he had worked as a

mechanic for the Lee County Road Department for twenty-four years.  He worked

on the trackhoe that was driven by the claimant.  He could not recall how long he

had worked on the trackhoe.  Johnson explained that Baker had complained that

he smelled fumes while using the trackhoe.  He was directed to work on the

trackhoe by his boss.  Johnson testified that he smelled fumes like a diesel smell.

He reported it to his boss and they shut down the trackhoe.  He said there was one

other trackhoe operator that reported that he smelled fumes.  He described the

fumes as “just regular diesel fumes”.  He explained that the operator sitting inside

a cab should not smell fumes.  Johnson testified that they would try to repair the

trackhoe but it would go back out and the same thing would happen.  He recalled

that Paul Rains, a mechanic, had also worked on the trackhoe.  He could not testify

that the trackhoe had ever been repaired because the operators continued to smell

fumes.  He explained that the trackhoe is still being operated but could not testify

whether it was still emitting fumes.  He was not aware of any other employee that

operated the trackhoe got ill.   Johnson testified that his boss told him to keep fixing

it.  He was not aware it the machine was still emitting fumes after Paul Rains

worked on the trackhoe.  
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On cross-examination, Johnson testified that it smelled like the fumes when

you first crank up a diesel burner which are generally the exhaust emissions.   He

explained that the exit place for the exhaust fumes is out a pipe that goes out of the

top of the cab.  He checked the muffler system and the exhaust system.  When it

continued to emit fumes, they shut it down and had Scott Equipment work on the

injectors.  He explained that there was another driver that also smelled fumes.   He

recalled shutting the machine down at least three times.  He explained that even

after the injector were pulled out, fumes were still getting into the cab.  Johnson

testified that Baker would also run a bush hog, run the backhoe, run a dump truck,

and whatever else the boss tod him to do.  He estimated that the machine might

have been on the road two days or a week when they needed to dig a ditch

Willie Mack Jones testified for the claimant.  He has been employed with the

Lee County Road Department for almost fourteen years.  He drove the trackhoe.

He complained that there was a vile scent inside the cab.  He explained that he had

to open a window or open the door after about two hours.  He explained that he did

not operate it often, but would use it when Baker missed a day or so.  He estimated

that it was approximately three years earlier.  He complained about the odor to his

supervisor, Donnie McClendon.  They put new air filters to the engine and air

conditioner filters which helped for a little while, but the fumes returned inside the

cab.  He explained that it was not as bad if the door was open.  He told his

supervisors that after driving the trackhoe, he had developed a dry cough.  He

reported the problem to the investigator of the Labor Department.  He did not go to
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the doctor.  Jones also observed Baker getting sick after running the trackhoe.  He

saw him vomiting on one occasion.  Baker had to leave work on at least three

occasions when he got sick after running the trackhoe.

On cross-examination, Jones testified that he operated the trackhoe once or

twice a month.  He explained that he was the backhoe operator.  Jones testified that

Baker did not drive the trackhoe all day every day.  He also drove a truck if they

needed a load of gravel.  Jones described the scent on the trackhoe as the smell

from the ventilator pipe that comes off the engine.  He agreed that it was exhaust

fumes.  He did not see anyone pass out, but did see Baker get sick and had to go

to the hospital.  Jones testified that he still has the dry cough which started when he

was exposed to the fumes and believes he may have permanent damage from

breathing the fumes in the cab.  He has not been to a doctor.   He has not been in

the trackhoe for approximately five months.  He has not filed for workers’

compensation.  He clarified that the trackhoe with the problem was the new one, the

Linkbelt, and not the old trackhoe. He explained that the county got the new

trackhoe five or six years earlier.  The older one is a John Deere and does not have

the scent.  He explained that the new one is a Link Belt and did emit the fumes.  He

explained that they use the John Deere to load gravel and the new one to dig

ditches.  He testified that Baker primarily dug ditches and used the Link Belt.  

Howard Baker is fifty-four years old.  He was employed with Lee County for

fifteen years as a heavy equipment operator.  He operated a trackhoe to dig ditches

and put in pipes.  He would operate the trackhoe three to four days a week when
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he was digging a ditch.  He testified that when he began using the Link Belt 210, he

started getting sick.  He explained that Scott Equipment, Paul Rains, and David

Johnson had all worked on it and changed the filters, but the fumes and carbon

monoxide poisoning continued to come inside the cab.  He explained that he

couldn’t breath and his eyes burned.  He reported the problem to Donnie

McClendon, his supervisor, and told him that it was making him sick.  He started

getting sick in July of 2011.  He explained that Johnson had shut down the cab due

to the odor and the film in the cab.  New injectors and a new turbo was installed and

they thought they had it fixed.  He was off for the July 4th holiday and came back on

the machine believing it was fixed, but the odor in the cab was still there. He

couldn’t breathe and went to the hospital.  In addition to his supervisor, he told his

coworkers and the county judge that the trackhoe was making him sick.  The county

judge told him to file a workers’ compensation claim.  Baker testified that he has

severe COPD.  He cannot smell or taste anything.  He has never smoked.  He had

no problems with his lungs prior to July of 2011.  

Baker testified that he cannot work due to the COPD because he is short of

breath.  He explained that he had been hospitalized several times after he was told

the trackhoe was fixed and he would get back on it.  He was completely taken off

the trackhoe in January of 2012 and Willie Mack Jones was put on it.  He explained

that his condition continued to get worse and he had to quit working.  He explained

he had passed out on the way home one afternoon and went to the doctor and was

diagnosed with COPD.  
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On cross-examination, Baker testified that he believed he was breathing

carbon monoxide.  He has not gotten over the exposure and thinks it is what caused

his COPD.  He believes his COPD started around January of 2011 and he was last

exposed in January of 2012.  He continued to work until August 3, 2012.  He was

sick on that day but he tried to work.  He recalled that on his way home, he had a

seizure and passed out behind the wheel.

Baker was not aware that he had extensive sinus disease.  He did not have

problems with his sense of smell prior to July of 2011.  Baker testified that he filled

out the paperwork in November of 2012.  He filed a Form C dated December 3,

2012.  He explained that he still has the same problems since he stopped working

and is no longer exposed.  He has been treated by Dr. Rector and Dr. Greenwood.

He is permanently disabled and is on social security. His condition has not gotten

worse or better since he left his job at the road department.

Baker testified that he had been to the hospital in Stuttgart, Forest City,

Memphis, and Little Rock.  He testified that he went to the hospital before October

of 2011.  He explained that he ran the John Deere trackhoe for twelve years without

any problems.  His problems began when he began using the new trackhoe.  

Medical records reflect that the claimant was under the care of Dr. Susan

Balke and was referred for a pulmonary evaluation to Dr. Susan Rector, a

pulmonologist, at UAMS in October of 2011.  He was seen by Dr. Rector on

December 28, 2011.  She noted that his chest x-rays and CT scan from January in

Stuttgart showed some bibasilar infiltrates.  However, she noted that his current
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chest x-ray did not show any specific infiltrates and looked fairly normal.  She noted

that the current CT scan did not see any significant emphysema.  She observed that

his symptoms suggest that he has some asthma but he had nasal obstruction.  She

noted that based on his lack of taste and smell, his symptoms indicated that he had

significant upper airway and sinus problems.  “As far as the role of the diesel fumes,

that is not clear to me at the moment. Certainly, he never had symptoms before.

He could have occupational asthma.  He could have reactive airways disease and

a quick look on Up To Date website, here is at least 1 case report of asthma

symptoms related to diesel fuel and I would simply need to look into that further. “

She recommended that he undergo an ear, nose, and throat evaluation and sinus

films.  She prescribed Advair and a Proventil HFA rescue inhaler.

On January 29, 2013, Baker was evaluated by Dr. David Greenwood, a

pulmonologist.  He noted that Baker had been treated for COPD for several months

with prednisone and inhalers.  He noted that Baker did not smoke and reported a

poor sense of smell and a chronic couch and wheeze which Baker said began after

breathing up diesel fumes in a poorly ventilated cab of a bulldozer for years.  He

noted that Baker has recently qualified for oxygen at night and had been

hospitalized in Forrest City in 2012.  Dr. Greenwood determined that Baker had

“severe obstructive lung disease” and “regardless of etiology I will try 60 mg X 15

days . . . back down to 10mg upon return.”

 On October 10, 2010, Dr. Susan Balke  responded to written questions from

the claimant’s attorney. She indicated that Baker’s diagnosis was COPD-
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emphezema based on testing.  She noted that his diagnosis  “is a result of job

exposure injury” with a reasonable degree of medical certainty.  She further opined

within a reasonable degree of medical certainty, that his need for treatment was

caused greater than 50% by his job duties.  She noted that the patient related 2

years of exposure to diesel fumes and that there was no other cause indicated.

Balke stated that it was her opinion that the job related exposure was the major

cause of his impairment.  She noted that there was no pre-existing condition or

aging process responsible and therefore the injury is the major cause of disability.

She further noted that the claimant had not reached the end of his healing period

and an impairment rating had not been determined as of that date. 

DISCUSSION

The claimant contends that he suffered an occupational disease of COPD

from inhaling diesel fuel in the course and scope of his employment.  The claimant

contends he is entitled to temporary total disability benefits from July 1, 2013,

through a date yet to be determined.  The claimant contends that he is entitled to

medical treatment, medical expenses, travel and attorney’s fees.

The respondents contend the claimant has asthma and sinus problems.

These conditions are not causally connected to his job.  He did not sustain an

occupational disease due to his employment.  He has an ordinary disease of life.

He did not give his employer notice of an occupational disease within 90 days of its

first manifestation.
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I. COMPENSABILITY

A “compensable injury” is defined as an accidental injury... arising out of and

in the course of employment....” Ark. Code Ann. §11-9-102(4)(A)(i) (Supp. 2003).

“Arising out of the employment” refers to the origin or cause of the accident and the

phrase “in the course of employment’ refers to the time, place and circumstances

under which the injury occurred.  Gerber Products v. McDonald, 15 Ark. App. 226,

692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment. The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks. J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

A compensable injury does not include an “injury which was inflicted upon the

employee at a time when employment services were not being performed ....”  Ark.

Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2003). An employee is performing

“employment services” when he or she “is doing something that is generally

required by his or her employer.”  White v. Georgia-Pacific Corp., 339 Ark. 474, 478,

6 S.W.3d 98, 100 (1999). The test for determining whether the employee was

performing employment services at the time of the injury is “whether the injury

occurred within the time and space boundaries of the employment, when the

employee [was] carrying out the employer’s purpose or advancing the employer’s
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interest directly or indirectly.” Pifer v. Single Source Transp., 347 Ark. 851, 69

S.W.3d 1 (2002).

Ark. Code Ann. § 11-9-102 provides that in order for a claimant to prove a

gradual onset claim, he must show by a preponderance of the evidence several

factors.  However, under the provisions, respiratory conditions and asthma are not

one of the listed conditions.  Therefore, this claim must fall under the occupational

disease provisions of the Arkansas Workers’ Compensation Act.   

Ark. Code Ann. § 11-9-601, provides in relevant part that:

(e)(1)(A) “Occupational disease”, as used in this chapter, unless the
context otherwise requires, means any disease that results in
disability or death and arises out of and in the course of the
occupation or employment of the employee or naturally follows or
unavoidably results from an injury as that term is defined in this
chapter.
(B)  However, a causal connection between the occupation or
employment and the occupational disease must be established by a
preponderance of the evidence.

* * *
(3)  No compensation shall be payable for any ordinary
disease of life to which the general public is exposed. . . .
(g)(1) An employer shall not be liable for any
compensation for an occupational disease unless:
(A) The disease is due to the nature of an employment in
which the hazards of the disease actually exist and are
characteristic thereof and peculiar to the trade, occupation,
process, or employment and is actually incurred in his or her
employment . . . .

The fact that the general public may contract a disease is not controlling; the

test of compensability is whether the nature of the employment exposes the worker

to a greater risk of the disease than the risk experienced by the general public or

workers in other employments.  Osmose Wood Preserving v. Jones, 40 Ark. App.
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190, 843 S.W.2d 875 (1992).   An occupational disease is characteristic of an

occupation, process, or employment where there is a recognizable link between the

nature of the job performed and an increased risk in contracting the occupational

disease in question.  Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d

841 (1984).

Medical evidence is not ordinarily required to prove causation, i.e. a

connection between an injury and the claimant’s employment, Wal-Mart v. Van

Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion is offered

on causation, the opinion must be stated within a reasonable degree of medical

certainty.  This medical opinion must do more than state that the causal relationship

between the work and the injury is a possibility.  While the Supreme Court has not

required the Doctor’s medical opinions be absolute or stated in “magic words”, the

Court has held that where the only evidence of a causal connection is a speculative

and indefinite medical opinion, it is insufficient to meet the claimant’s burden of

proving causation.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79 S.W.3d  414,

(2002).  The Commission is not bound by a doctor’s opinion which is based largely

on facts related to him by the claimant where there is no sufficient independent

knowledge upon which to corroborate the claimant’s claim.  Roberts v. Leo-Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402(1983).  

In the instant case, the claimant had no prior symptoms of asthma or

breathing problems prior to his continued exposure to fumes while operating the
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Link Belt trackhoe.    In the instant case, there are no doctor’s reports which state

that the claimant’s respiratory problems or pulmonary issues are related to his work

environment.  Dr. Balke simply relies on the history provided by the claimant and

speculates that his exposure to the “diesel fuel” is the major cause of the problem

since they have found no other explanation.   However, neither Dr. Greenwood or

Dr. Rector, the pulmonary specialists, gave an opinion as to whether the exposure

to diesel fumes was the major cause of the claimant’s lung problems.  In fact, Dr.

Rector noted that the scans of the claimant’s lungs in December of 2011 did not

reveal any infiltrates and looked fairly normal.  Her concern was that the claimant

appeared to have asthma and significant sinus problems, but was not willing to offer

an opinion as to whether the symptoms were related to the diesel fuel without

further research.  Based on the medical records offered in this case, the conclusion

that the claimant’s respiratory problems was related to his job is conjecture and

speculation.  Conjecture and speculation, even if plausible, cannot take the place

of proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Constr. Co., et al v. Herndon, 264 Ark. 79,575 S.W.2d 15 (1979);

Arkansas Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).     

In a similar case where the claimant alleged she suffered from occupational

asthma, the Full Commission found that the claimant clearly failed to meet her

burden of proof by establishing the causal connection between her condition and

her employment.  Cooper  v. Textron, 2005 AWCC 31 (F213354 February 14,

2005).  In Cooper, the claimant had also suffered from breathing problems for years
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prior to the renovation of the Arkansas Gazette Building.  Id. The Commission also

noted that the medical evidence revealed that there were other potential causes of

her problems such as smoking and acid reflux.  Id. Finally, the Commission noted

that although the presence of dust was not disputed, the experts found no air quality

or working condition violations. Id.  

While there is no evidence offered that Baker suffered respiratory problems

in the past, the only evidence offered that the exposure to the fumes in the trackhoe

caused the claimant’s problems is history provided by the claimant.  Moreover, the

evidence reveals that the claimant’s respiratory symptoms did not change or

improve after he was no longer exposed to the fumes and there was no evidence

offered that exposure to the fumes would result in permanent damage.   In addition,

the medical records reveal that the claimant could be suffering from serious sinus

problems.  While Dr. Rector noted that her internet search revealed one case of

asthma symptoms that could be related to diesel fuel, she indicated that she would

have to do further research and did not offer an opinion within a reasonable degree

of medical certainty that the exposure to diesel fuel was the major cause of the

claimant’s need for treatment.

Since I have found that the claimant has failed to prove a compensable

injury, it is not necessary for me to address any remaining issues.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about July

1, 2011, when the claimant contends he sustained a compensable

occupational disease.

3. The claimant’s wages were sufficient to entitle him to compensation

rates of $350.00 for temporary total disability benefits and $263.00 for

permanent partial disability benefits.

4. The claimant’s last day of work for Lee County was August 3, 2012.

5. Respondents have controverted this claim in its entirety.

6. The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable injury or occupational disease.

7. The claimant has failed to prove by a preponderance of the evidence

that his respiratory and other health problems were caused or related

to his work environment.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                    
BARBARA WEBB
Administrative Law Judge


