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Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith, Arkansas.

Respondent represented by JARROD S. PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 25, 2014, the above captioned claim came before the Workers’ Compensation

Commission in Fort Smith, Arkansas, for a hearing.  A pre hearing conference was conducted on

December 31, 2013, and a pre hearing order filed on January 2, 2014.  A copy of the pre hearing order

has been marked as Commission’s Exhibit No. 1 and without an objection is made part of the record.

The parties agreed to the following stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. The relationship of employee-employer-insurance carrier existed on August 31, 2010.

3. The date of the claimant's compensable injury was August 31, 2010.

4. The rates of compensation are $354.00.00 for temporary total disability and $266.00 for

permanent partial disability.

5. Respondents accept liability for permanent partial disability in the amount of 10% to the

body as a whole.

The parties agreed that the following issues are to be litigated:

1. Whether the respondent controverted the claimant’s entitlement to temporary total

disability and are liable for attorney fees to claimant’s attorney.
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The claimant contends that he was notified in June of 2012 that all of his permanent partial

disability benefits had been paid.  Thus, at the time the discogram was recommended the claimant was

not receiving workers' compensation disability payments of any kind.  Respondents refused to

voluntarily authorize a discogram that was recommended in this case and that as a result of that refusal

it was necessary for the claimant's attorney to litigate that issue.  After the claimant received a favorable

decision regarding the discogram it was determined that the claimant was in need of surgery; however,

that determination could not have been made without the discogram that had been recommended.  The

services of the claimant's attorney resulted in the discogram being approved and the approval of the

discogram allowed he treating neurosurgeon to determine that the claimant was in need of surgery.  But

for the discogram, the claimant would not have received the surgical treatment and but for the surgical

treatment and the off work slip written in connection with that surgical treatment, claimant would not

have received temporary total disability benefits.  Thus, the claimant's receipt of temporary total

disability benefits was the result of services provided by the claimant's attorney and those services would

not have been necessary if the respondents would not have controverted claimant's entitlement to the

recommended discogram.  The claimant contends that his attorney is entitled to an attorney's fee in

regard to any and all disability benefits paid or payable after November 5, 2013.  

The respondent contends that the only matter litigated at the hearing, in this case, was claimant's

entitlement to a discogram.  Respondents have never controverted claimant's entitlement to surgery.

Instead, the contention was that the discogram was not reasonable and necessary to treat or evaluate

the claimant.  Therefore, claimant's victory on the discogram issue does not mean that respondents

controverted all medical treatment.  A discogram is not a necessary pre-requisite to a surgical

recommendation as indicated on pages 8-9 of Respondent's Exhibit 1 from the hearing on 4/23/13.

The stipulations agreed to by the parties at the pre hearing conference on December 31, 2013,

and contained in the pre hearing order filed on January 2, 2014, are hereby accepted as fact.  From a

review of the record as a whole to include medical reports, documents, and other matters properly

before the Commission the following decision is rendered.
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FACTUAL BACKGROUND

The claimant has asked the Commission to determine whether the respondent controverted the

claimant’s entitlement to temporary total disability and are liable for attorney fees to the claimant’s

attorney.  A prior opinion, in this matter, was rendered on July 17, 2013.  In that opinion, the claimant

was awarded a requested discogram.  That opinion is final.  

The claimant suffered a job-related injury in August of 2010(T. 6).  Dr. Queeney performed

surgery on the claimant.  The claimant testified that Dr. Queeney was chosen by the insurance

company(T. 6).  He added that after his surgery he reached maximum medical improvement and he

returned to work(T. 6).  The claimant continued that his condition got worse and he returned to Dr.

Queeney(T. 7).  Dr. Queeney’s records from November 28, 2012 reflect that the claimant’s back pain

was worse and he recommended a discogram for several reasons.  He ended his notation by saying exam

was medically necessary for the reasons he listed in his summary( Cx 1, 7).  The discogram was denied.

Dr. Queeney attempted to have the denial reconsidered and appealed( Cx 1, 10-11).  The claimant stated

that he checked back with Dr. Queeney’s office and determined that the discogram was again, not

approved(T. 8).  He added, the contact between the adjuster and Dr. Queeney continued for a period

of time, and continued until January of 2013(T. 8; Cx 1, 7-11).  The claimant testified that he worked

until April of 2013( T. 8-9).  The claimant stated that he did not get any medical treatment during the

appeal of the discogram denial.  He added that he went to a hearing on the matter and was awarded the

discogram.  The claimant continued that while awaiting the hearing decision, his condition got worse.

He added that he was not able to get any additional treatment from Dr. Queeney without getting the

discogram(T. 9).  A discogram was awarded in July of 2013, and performed in September of 2013(T.

9).  The claimant testified that he had gone almost a year without being able to get treatment because

of the insurance company’s refusal to authorize the discogram.  He added that the insurance company

had recommended Dr. Queeney(T. 9).  The claimant testified,  he was refused treatment, surgical or

otherwise without the discogram(T. 15-16).  The claimant added that he also returned to Dr. Queeney

and was unable to get additional treatment(T. 11).  The claimant testified that once the discogram was
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not approved, Dr. Queeney’s office refused to provide any additional treatment and there was no

alternative treatment offered to him(T. 19).  The claimant’s attorney attempted to get the claimant an

appointment with other neurosurgeons by letter dated June 6, 2012( Cx 2, 1).  The respondents have

submitted into evidence a utilization review determination.  That review stated that the proposed

medical treatment is found to not be medically necessary(Rx, 8).  The claimant testified that he would

not have gotten surgery or benefits if his attorney had not requested a hearing and gotten the discogram

approved(T. 11).  He added that he did not receive Workers’ Compensation benefits between the time

that the discogram was recommended in October of 2012 and the surgery was performed(T. 10).  He

stated that he was unable to work during this time, adding that he had incredible pain and numbness

in his right leg(T. 10).  The claimant also testified that he could not bend or lift anything because of the

pain in his lumbar region(T. 10).  Once the claimant was awarded the discogram and the recommended

surgery was performed, he was then off work and began receiving temporary total disability benefits(

T. 9-10).   

DISCUSSION

The Commission has been asked to determine whether the respondent controverted the

claimant’s entitlement to temporary total disability and are liable for attorney fees.  The claimant, in this

matter, cites current statutory language and contends that the employer shall promptly provide for an

injured employee such medical services as may be reasonably necessary in connection with the injury

received by the employee.  Arkansas Code Annotated 11-9-102(4)(F)(i)states:  

“When an employee is determined to have a compensable injury, the

employee is entitled to medical and temporary disability as provided by

this chapter.”

Furthermore, A.C.A. 11-9-508(a) provides in relevant part that:

“The employer shall promptly provide for an injured employee such

medical services...as may be reasonable and necessary in connection

with the injury received by the employee.”
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There is no question that the claimant in this matter suffered a compensable injury on August

31, 2010.  The question presented is when respondents denied the claimant medical treatment in the

form of a discogram did they controvert the claim and the award of TTD that followed.  Here, the

respondents contend that the discogram was denied because it was deemed unnecessary.    However,

once the discogram was denied, Dr. Queeney would take no further action.  The claimant testified that

he was unable to get any treatment without the discogram.  The Commission cannot ignore the fact that

Dr. Queeney was the respondent’s chosen physician for this matter.  While Dr. Queeney did attempt

to appeal the denial and worked toward getting the decision set aside, he did nothing to treat the

claimant after the denial of the discogram.  There is nothing in the evidence presented that indicates that

the respondents made any treatment available to the claimant after the denial of the discogram and up

to the time the Commission ordered that the respondents were liable for the testing.  The respondents

contend that the refusal of a physician to treat a patient without first having a particular test does not

constitute controversion of all subsequent benefits by the respondents.  They argue that the discogram

was denied because it failed pre certification.  Arkansas courts have held that the fundamental purposes

for making a respondent liable for a claimant’s attorney’s fees when a claim is controverted are to

discourage delay in recognition of liability, to deter arbitrary and capricious denial of claims and to

secure competent legal representation for injured workers, Aluminum Co. Of America v. Henning, 260

Ark. App. 699, 553 S.W.2d 480(1976).  Here, the claimant was clearly put in a position of having to

litigate his entitlement to the discogram before he was able to get any type of medical treatment. Once

the discogram was denied and Dr. Queeney, the respondent chosen physician, refused to provide any

medical treatment, the claimant had no other choice but to have his attorney request that the issue be

litigated.  Furthermore, the respondents chosen physician recommended the discogram but was unable

to proceed with testing and treatment due to the respondent’s denial of the recommended test.  The

claimant argues that unless the respondents offered some alternative treatment, the claim has been

controverted.  The claimant in this matter was not receiving temporary total disability benefits.  He

became unable to work due to a worsening of his condition for which he was unable to receive any
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medical treatment until the discogram was ordered by the Commission.  Once the claim for the

discogram was litigated and settled in the favor to the claimant, he was able to get further medical

treatment and temporary total disability benefits.  Clearly, this claimant would not have received the

recommended surgery, but for the litigation that resulted in the claimant’s receipt of a discogram.

Moreover, the claimant would have not received temporary total disability benefits but for the litigation

of the claimant’s entitlement to the discogram which resulted in the claimant’s surgery.  

There is no question that but for the services provided by the claimant’s attorney the claimant

would not have received additional medical treatment or temporary total disability.  It is clear that the

claim was controverted by the refusal of the respondents to authorize medical services that were

recommended by the very physician that had been chosen by the respondents.  The respondents were

made aware, by letter on June 6, 2012, that the claimant was requesting alternative treatment and none

was provided.   I agree that Dr. Queeney was not acting as an agent for the respondent.  However,

when his recommendation of a discogram was denied, the claimant’s treatment by the very physician

chosen by the respondent, was stalled.  The respondent’s failure to promptly provide medical services

under A.C.A.§11-9-508 (a) resulted in a controversion of the claim.  The claimant’s attorney is entitled

to an attorney fee on the temporary total disability that was ultimately paid to the claimant as a result

of the litigation related to additional medical services and the subsequent surgery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The respondents failed to authorize medical treatment recommended by their own

chosen physician.  This action prevented the claimant from gaining additional medical

treatment and no alternative was provided.  The claimant’s attorney had no other choice

but to litigate the claimant’s need for a discogram, without that litigation and favorable

finding the claimant would have not been able to obtain surgery or temporary total

disability benefits.  Accordingly, the respondents failed to promptly provide medical

services under A.C.A. 11-9-508(a), as such, they controverted this claim and the

claimant’s entitlement to temporary total disability.  
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2. Having found that the respondents controverted the claimant’s entitlement to

temporary total disability, the claimant’s attorney is entitled to an appropriate attorney

fee based on the above findings. 

ORDER

Having found that the respondents controverted this claim and the claimant’s entitlement to

temporary total disability, the respondents shall pay the appropriate attorney fee to the claimant’s

attorney based on the foregoing findings.

IT IS SO ORDERED.

__________________________
AMY GRIMES
ADMINISTRATIVE LAW JUDGE
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Mr. Eddie Walker, Jr.
Attorney at Law
P.O. Box 998
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RE: Robert C. Bailey v. Shelter Distribution, Inc.
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Enclosed you will find a copy of the Opinion rendered on today’s date in above referenced
case along with instructions and information for an appeals process.

Sincerely,

Amy Grimes
Administrative Law Judge
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