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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
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The claimant was represented by HONORABLE JEFFREY M. GRAHAM,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 was represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE DAVID SIMMONS,
Attorney at Law, Little Rock, Arkansas, who waived
appearance.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 3,

2014, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on March 25, 2014.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The employer/employee relationship existed on or
about February 16, 2011, when claimant was
involved in a motor vehicle accident.

2. Claimant’s average weekly wage was $596.57, making
his compensation rates for TTD/PPD $398/$299 per
week.

3. Respondent No. 1 controverts this claim in its
entirety for a compensable low back injury and/or
a compensable neck injury.
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4. The claimant reached maximum medical improvement
and the end of his healing period on January 12,
2012.

5. The claimant last worked on November 16, 2012.
 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability of low back injury and neck injury.

2. Permanent impairment and permanent total
disability/permanent partial disability.

3. Liability for incurred medical benefits. 

4. Attorney’s fees.

The record consists of two volumes: (1) the June 3,

2014, hearing transcript, and (2) a separate Exhibit Binder.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed on or
about February 16, 2011, when claimant was
involved in a motor vehicle accident.

2. Claimant’s average weekly wage was $596.57, making
his compensation rates for TTD/PPD $398/$299 per
week.

3. Respondent No. 1 controverts this claim in its
entirety for a compensable low back injury and/or
a compensable neck injury.

4. The claimant reached maximum medical improvement
and the end of his healing period on January 12,
2012.

5. The claimant last worked on November 16, 2012.

6. The claimant has established by a preponderance of
the evidence that he sustained a compensable neck
injury on February 16, 2011.
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7. The claimant has established by a preponderance of
the evidence that he sustained a compensable low
back injury on February 16, 2012.

8. The claimant has established by a preponderance of
the evidence that the treatment provided and
prescribed by Dr. Hixson, Dr. Huneycutt, and Dr.
Covey was reasonably necessary medical treatment
for his compensable neck and low back injuries
sustained on February 16, 2011.

9. The claimant has established by a preponderance of
the evidence that he sustained a 4% permanent
impairment rated to the whole body due to his
compensable neck injury and a 5% permanent
impairment rated to the whole body.

10. The claimant has failed to establish by a
preponderance of the evidence that he has
sustained any permanent disability as a result of
his compensable injuries in excess of the
permanent anatomical impairment awarded herein. 

 
DISCUSSION

The claimant became employed as a driver by the Central

Arkansas Transit Authority in April of 2006, and Mr. Burnett

worked for the Central Arkansas Transit Authority until

November 16, 2012. (T. 16) On February 16, 2011, Mr.

Burnett’s 16 or 18 passenger van was involved in an accident

when another driver ran a red light, and Mr. Burnett’s van

hit the other vehicle behind the back wheel. (T. 26-27, 56)

Mr. Burnett’s van was traveling at approximately 20 miles

per hour, and Mr. Burnett was wearing his seatbelt when the

accident occurred. (T. 27, R. Exh. 1 p. 2) 

Both vehicles were drivable after the accident, and Mr.

Burnett advised the investigating police office that he was

all right and did not need any treatment. (T. 28, 57-58)
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However, later that day Mr. Burnett completed a Form AR-N

(Employee’s Notice Of Injury) and indicated on that form

that he had injured his neck and upper back in the accident.

(R. Exh. 2 p. 11) 

At the hearing conducted on June 3, 2014, Mr. Burnett

testified that the morning following the accident he “was

real sore, tender” when he got up. (T. 31) When things did

not get any better, Mr. Burnett first saw Dr. Marcia Hixson

on March 1, 2011. (T. 32) Mr. Burnett testified that he was

hurting in his neck and his entire back when he first saw

Dr. Hixson. (T.32) 

Dr. Hixson treated Mr. Burnett with a course of

medication and physical therapy between March 1, 2011, and

March 30, 2011.  Dr. Hixson’s initial assessment was

“cervical strain,” and her first report noted severe

degenerative findings by x-ray at the C4-5 and C5-6 levels

of Mr. Burnett’s spine. (R. Exh. 1 p. 4) On March 30, 2011,

Dr. Hixson’s assessment was “cervicalgia,” and Dr. Hixson at

that point proposed referring Mr. Burnett to Physical

Medicine and Rehabilitation for further evaluation. (R. Exh.

1 p. 30) However, Charlotte Flanagan, the workers’

compensation claims specialist for Risk Management

Resources, sent Dr. Hixson a letter on March 30, 2011,

inquiring as to what objective findings, if any, support the

need for Mr. Burnett’s continuing medical treatment.  Dr.

Hixson responded on April 12, 2011, that there are no
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objective findings on this patient, only subjective

complaints. (R. Exh. 1 p. 35)

Mr. Burnett next presented to Dr. Matt Huneycutt, a

chiropractor, eight days later on April 20, 2011, and Dr.

Huneycutt performed adjustments to Mr. Burnett’s back and

neck on approximately 73 occasions between April 21, 2011,

and November 14, 2011. (C. Exh. 2 p. 3-6) When asked why he

stopped seeing Dr. Hixson and began treating instead with

Dr. Huneycutt, Mr. Burnett testified: “I feel that they were

giving me the runaround, you know, I’m hurting, I’m feeling

bad, and I want to do whatever I can so I can continue

working.” (T. 34)

In addition to providing Mr. Burnett chiropractic

treatments between April and November of 2011, Dr. Huneycutt

referred Mr. Burnett to Dr. Carl Covey, a pain management

doctor, in August of 2011. (C. Exh. 1 p. 83) Dr. Huneycutt

documented the presence of muscle spasms in Mr. Burnett’s

spine on nine occasions between April 21, 2011, and

September 13, 2011. (C. Exh. 1 p. 79 - 86)

Dr. Covey provided Mr. Burnett a course of medication

and lumbar epidural steroid injections between August of

2011 and March of 2012.  Dr. Covey’s diagnosis included at

various times a combination of lumbar spine pain, low back

pain, lumbar radiculitis, lower limb radiculitis, and

cervical spine pain. (C. Exh. 1 p. 92-125)
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The claimant has also offered into evidence six pages

of an eight page January 12, 2012, evaluation performed by

Dr. Kevin Collins; a December 12, 2012, report of Dr. Zainab

Siddiqui; and documentation from physical therapy that

Baptist Heath Therapy Center performed between January 29,

2012, and February 19, 2013.  However, the respondents

object to the admissibility of the documents from Dr.

Siddiqui and Baptist Health Therapy Center, since there is

no dispute that the claimant’s attorney did not provide

those documents to Respondent No. 1’s attorney until the day

before the hearing, notwithstanding the requirement of

Arkansas Code Annotated section 11-9-705(c)(2)(A), as a

condition precedent to the admissibility of medical reports

as evidence, that the reports be provided to the opposing

party at least seven days before the hearing on a

controverted claim.   

Respondent No. 1 has also denied that Mr. Burnett

sustained either a compensable neck injury or a compensable

low back injury in the accident on February 16, 2011. 

Respondent No. 1 contends that the medical records do not

support entitlement to either indemnity or medical benefits,

that the claimant voluntarily discontinued his employment of

his own accord, that the claimant has no objective findings

to support a permanent impairment, and that Mr. Burnett

sought and received unauthorized care from Dr. Cone and Dr.

Siddiqui.
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Issue 1: Evidentiary Objections

A.  Hearsay Testimony

The Arkansas Supreme Court has previously explained

regarding the admissibility of hearsay testimony in St. Paul

Ins. Co. v. Touzin, 267 Ark. 539, 592 S.W.2d 447 (1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases
construing such provisions in workers'
compensation statutes. He concludes that the
factfinders are expected to adhere to basic rules
of fair play, such as recognizing the right of
cross examination and the necessity of having all
the evidence in the record. On the other hand, a
compensation commission undoubtedly has expertise
much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

In the present case, Ms. Wood objected on page 37 of

the hearing transcript to Mr. Graham asking Mr. Burnett

whether any doctor ever told Mr. Burnett not to drive with

the injuries that he had.  Mr. Burnett testified that Dr.

Huneycutt indicated that Mr. Burnett did not need to be

driving while having problems with his neck “because it

might not heal that good.” (T. 37-38) On page 83, Ms. Wood

objected to Mr. Graham asking Mr. Burnett if Mr. Burnett

knew why Dr. Covey resigned from providing Mr. Burnett

further care, and to Mr. Burnett’s response that Dr. Covey
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1There is no dispute that Dr. Covey took Mr. Burnett
off work for a number of weeks beginning on or about
February 9, 2012. (C. Exh. 1 p. 112; C. Exh. 5; T. 71) 

said it was because Dr. Covey was too expensive for Mr.

Burnett to treat there. (T. 83) 

Mr. Burnett’s proffered hearsay testimony on these

points will be accepted into evidence.  However, I point out

that (1) the parties have also stipulated that Mr. Burnett

did not stop working for the Central Arkansas Transit

Authority until November 16, 2012, i.e., over one year after

Mr. Burnett last treated with Dr. Huneycutt on November 14,

2011, (2) the claimant has not sought benefits for any

period of temporary disability compensation before

November 16, 2012, and (3) the claimant has not offered into

evidence any written report from Dr. Huneycutt recommending

at any time that Mr. Burnett stop working to allow his neck

to heal more properly.1  With regard to why Dr. Covey

declined to treat Mr. Burnett any more after March 26, 2012,

Dr. Covey’s last report appears to corroborate that

conversation between Dr. Covey and Mr. Burnett about

expenses. (C. Exh. 1 p. 121)  

B.  Medical Reports

At the start of the hearing, Ms. Wood objected to the

admissibility of Dr. Siddiqui’s report and the Baptist

Health Center physical therapy records that Mr. Graham had

not provided to her until the day before the hearing, and
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that she had not seen before then. (T. 8) At one point Mr.

Graham indicated that his office had just gotten the records

from Dr. Siddiqui and Baptist and had gotten them to Ms.

Wood as soon as his office received them. (T. 9) However,

when asked precisely when his office received the records,

Mr. Graham indicated that he found the records over the

weekend when he was reviewing his file. (T. 11) 

I find that the claimant has failed to comply with the

seven day document exchange requirements of Arkansas Code

Annotated section 11-9-705(c)(2)(A) and has also failed to

offer any justifiable excuse for failing to do so in a

timely manner.  Therefore, pages 135-138 and 140-171 of

Claimant’s Exhibit Number 1 will not be considered in

rendering a decision in this matter.

Issue 2: Compensable Neck And Low Back Injury

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place
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of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).   

In the present case, I find that an automobile accident

is a specific incident and is identifiable by time and place

of occurrence.  In addition, there has never been any

contention or evidence offered to suggest that Mr. Burnett

was outside the time and space boundaries of his employment

when he was involved in an automobile accident on

February 16, 2011.  Consequently, I find on this record that

any physical injuries that Mr. Burnett sustained in that

automobile accident also arose out of and occurred in the

course of his employment for Central Arkansas Transit

Authority.  

I also find that Mr. Burnett has established by a

preponderance of the credible evidence that the automobile

accident caused internal injury to his neck and lower back,

and that these injuries are established by medical evidence

supported by objective findings.  With regard to the

objective findings requirement, I note that a claimant must

establish the existence and extent of an alleged aggravation

or new injury by objective findings of the new injury, and

the claimant cannot carry his burden of proof merely through

objective findings of a preexisting condition which became

more painful after an incident at work.  Liaromatis v.

Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

Furthermore, a claimant is required to establish a causal
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2While the x-ray findings of degenerative disk disease
appear to be an objective finding of a pre-existing medical
abnormality rather than an acute injury or aggravation, the
Commission has previously found that notations of “crepitus”
can be an objective medical finding supporting the presence
of a compensable injury.  See Toni Greer v. Ozark

(continued...)

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective medical evidence is

necessary to establish the existence and extent of an injury

but is not essential to establish the causal connection

between the injury and a work related accident.  Wal-Mart v.

VanWagner, 33 Ark. 443, 990 S.W.2d 522 (1999). 

In the present case, during her initial course of

treatment that involved medications and physical therapy

between March 1, 2011, and March 30, 2011, Dr. Hixson

recorded subjective complaints of symptoms after the

accident including pain in Mr. Burnett’s neck and upper

back, popping in his neck, and mild burning pain with some

paresthesias in both legs.  (C. Exh. 1 p. 4) The only

objective findings that this examiner identifies from Dr.

Hixson’s reports are the absence of ecchymosis, swelling,

and/or spasm, identified in several reports, the presence of

degenerative disk disease (severe at C4-5 and C5-6) on x-

rays, and the presence on one occasion (March 16, 2011) of

“intermittent crepitus” in Mr. Burnett’s cervical spine.2
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2(...continued)
Opportunities, Full Workers’ Compensation Commission,
Opinion filed July 8, 2009 (F704899) and Austin v. Work Crew
Services II, Full Workers’ Compensation Commission, Opinion
filed January 9, 2002 (F007394).

3Dr. Huneycutt documented the presence of “spasms” in
Mr. Burnett’s neck and/or low back on approximately eight
occasions between April 21, 2011, and August 23, 2011, and
he documented the presence of low back “edema” on one
occasion on April 26, 2011.  

(C. Exh. 1 p. 3, 4) 

While Dr. Hixson’s records through March 30, 2011,

appear to contain only the one reference to a finding

(intermittent crepitus) that the Courts and/or the

Commission have found can support the presence of an acute

injury, I note that Dr. Huneycutt’s reports beginning three

weeks later, on April 20, 2011, refer to the presence of 

“muscle spasm” in Mr. Burnett’s neck and/or his low back on

eight occasions before Dr. Covey began providing Mr. Burnett

pain management on or about August 26, 2011, and Dr.

Huneycutt’s reports also on one occasion refer to the

presence of edema.3 (C. Exh. 1 p. 79-85)

Muscle spasms observed by a physician or a physical

therapist are objective medical findings.  Continental

Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999). 

The Commission has also found on numerous occasions that 

“edema” is an objective finding.  See generally Swift-

Eckrich, Inc v. Brock, 63 Ark. App. 118, 975 S.W.2d 857

(1998); Warren v. M. C. Express, Inc., Full Workers’

Compensation Commission, Opinion filed May 21, 2014
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(G209524); Hobbs v. Arkansas Highway & Transportation

Department, Full Workers’ Compensation Commission, Opinion

filed March 31, 2014 (G108608).

However, the claimant also has the burden of proof in

establishing a causal connection between any objective

findings in the record and the alleged work place injury.

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998).  I find under the circumstances presented

in this case that the claimant has established that Dr.

Hixson’s single notation of intermittent neck crepitus in

April of 2011, Dr. Huneycutt’s single notation of low back

edema in April of 2011, and Dr. Huneycutt’s multiple

notations of neck and low back muscle spasms between April

and August of 2011, are causally related to, and support the

existence of, neck and low back injuries that he sustained

in the automobile accident that occurred on February 16,

2011.

In reaching that conclusion, I note that Mr. Burnett

indicated to Dr. Hixson on March 1, 2011, that he had no

previous problems with his neck or back. (C. Exh. 1 p. 4) At

the 2014 hearing, Mr. Burnett testified that he also had

never before the accident experienced burning or numbness in

his hands, finger, feet or toes, and had never had

chiropractic care before the accident. (T. 36, 39) Notably,

neither party has offered into evidence any witness

testimony or medical reports prepared prior to February 16,
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4Mr. Burnett did testify that he had some type of work
related back strain a long time ago reaching over to pick a
fallen ramp while working for Rand. However, Mr. Burnett
could not clarify whether that injury was to his lower back
or his mid-back, and the parties could not clarify whether
Mr. Burnett had therapy for that incident, whenever it
occurred,  in addition to medications.  (T. 54-55) Neither
party offered into evidence any medical records about the
Rand incident.

2011, that contradict Mr. Burnett’s testimony and report to

Dr. Hixson that he had no neck or back problems previous to

the accident.4

    As Ms. Wood pointed out to Mr. Burnett during the 2014

hearing, Dr. Covey’s follow up report of November 17, 2011,

does contain one notation which suggests that Mr. Burnett’s

bilateral foot and low back symptoms on that date had began

“years” earlier.  Specifically, the “Subjective” section

near the beginning of that report states in its entirety:

Subjective: Chief complaint as reported today by the
patient: pain in the bilateral foot and low back.

Duration: years (C. Exh. 1 p. 104 )

However, this history appears to this examiner to be an

inexplicable anomaly, since in the “Discussion” section on

the very next page of the same report, Dr. Covey recorded a

history consistent with the history recorded by the other

physicians in this case and consistent with Mr. Burnett’s

hearing testimony:

Discussion: He reports the pain started after a MVA in
March 2011.  He states after the MVA the pain started
in the upper spine and intensifies when driving for
work.  After a couple of days the pain moved into the
low spine and that is where the pain is the worst
now.... (C. Exh. 1 p. 105)
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Absent any medical records or testimony indicating that

Mr. Burnett in fact ever treated for either his back or his

neck at any point before the accident on February 16, 2011,

other than the prior Rand injury discussed above in

footnote 4, and in light of the two apparently inconsistent

histories contained in various portions of Dr. Covey’s

report dated November 17, 2011, I find that Mr. Burnett has

established by a preponderance of the credible evidence a

causal connection between the neck and low back injuries

that he allegedly sustained on February 16, 2011, and the

objective findings of crepitus, edema, and spasms documented

by his physicians in the six months after that accident.  In

light of these objective findings supporting the existence

of neck and low back injuries sustained on February 16,

2011, and the lack of any credible evidence indicating to

this examiner that Mr. Burnett’s injuries actually occurred

either before or after his February 16, 2011, motor vehicle

accident, I find that Mr. Burnett has established by a

preponderance of the evidence that he sustained physical

injuries on February 16, 2011, that caused his need for

medical treatment provided to him by Dr. Hixson, by Dr.

Huneycutt, and by Dr. Covey.

Consequently, I find that Mr. Burnett has established

by a preponderance of the evidence each of the requirements

necessary to establish that he sustained compensable neck
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and low back injuries in his motor vehicle accident of

February 16, 2011.

Issue 3: Liability For Incurred Medical Expenses

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

The respondents contend that the medical records do not

support entitlement to additional benefits, either indemnity
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or medical, after the respondents denied this claim on

April 14, 2011, for lack of objective findings to support an

acute injury. (Comm. Exh. 1 p. 3) The respondents also

contend that the claimant sought unauthorized treatment from

Dr. Cone and Dr. Siddiqui. (Comm. Exh. 1 p. 3)

A.  Dr. Hixson, Dr. Huneycutt, and Dr. Covey

I find that the claimant has established by a

preponderance of the evidence that the treatment provided

and prescribed by Dr. Hixson, Dr. Huneycutt, and Dr. Covey

between March 1, 2011, and March 26, 2012, was reasonably

necessary medical treatment for his compensable neck and low

back injuries sustained on February 16, 2011.

To the extent that the respondents contend that the

medical records do not support the need for any additional

medical treatment after April 14, 2011, this examiner notes

instead that Dr. Hixson’s last report prepared March 30,

2011, planned at that time to refer Mr. Burnett to “Physical

Medicine and Rehabilitation for further evaluation.” (C.

Exh. 1 p. 25)

As discussed above, when Mr. Burnett first presented to

Dr. Huneycutt, Dr. Huneycutt continued to document symptoms

that included but were not limited to muscle spasms

throughout Mr. Burnett’s spine.  Dr. Huneycutt’s records

indicate that Dr. Huneycutt eventually concluded that Mr.

Burnett would require treatment from a pain management

doctor, but Dr. Huneycutt’s office had difficulty
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identifying a pain management doctor who would accept as a

new patient an individual who had been in an automobile

accident with a third party payor. (C. Exh. 1 p. 84)

Dr. Huneycutt provided a course of chiropractic

treatments in 2011, and Dr. Covey provided a course of

medications and steroid injections in 2011 and early 2012,

that appear intended to reduce Mr. Burnett’s persistent pain

complaints that started within days of his work related

automobile accident that occurred on February 16, 2011.  

There are no expert opinions in evidence indicating

that the treatment and/or the testing ordered by Dr. Hixson,

by Dr. Huneycutt, and/or by Dr. Covey was either excessive

or inappropriate for the nature of the injuries that Mr.

Burnett sustained on  February 16, 2011.

Dr. Cone, Dr. Siddiqui, and Dr. Collins

Mr. Graham clarified during the course of the hearing

conducted on June 3, 2014, that the claimant is not asking

that workers’ compensation pay for Dr. Cone’s treatment. (T.

83) Therefore, to the extent that the respondents contend

that the treatment of Dr. Cone and Dr. Siddiqui was

unauthorized, I find that issue moot with regard to whatever

treatment or care that Dr. Cone has provided to Mr. Burnett.

The claimant has not offered into evidence in

Claimant’s Exhibit 2 any medical bills from Dr. Siddiqui,

and the record is unclear whether the claimant seeks payment

for any treatment or evaluations performed by Dr. Siddiqui
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since Mr. Burnett testified that Dr. Cone referred Mr.

Burnett to Dr. Siddiqui. (T. 35) In addition, as discussed

above, Dr. Siddiqui’s proffered report was not timely

exchanged and is therefore not in evidence.  Under these

circumstances, where neither Dr. Siddiqui’s bills or his

reports are in evidence and the transcript is not clear

whether or not the claimant seeks to even have Dr.

Siddiqui’s bills a hearing issue, I find that the issue

raised by the respondents as to whether Dr. Siddiqui’s

evaluation or treatment was unauthorized is premature at

this time.

I find for two reasons that the claimant has failed to

establish by a preponderance of the evidence that Dr.

Collins’ evaluation was reasonably necessary medical

treatment.  First, Dr. Covey’s December 14, 2011, report

indicates that Dr. Covey referred Mr. Burnett to Dr. Collins

solely for the purpose of an impairment rating evaluation,

and the Full Commission has previously found on at least one

occasion that an evaluation for impairment, without any

actual treatment, is not reasonably necessary medical

treatment within the meaning of Arkansas Code Annotated

section 11-9-508. See Le v. Simmons Foods, Inc., Full

Workers’ Compensation Commission, Opinion filed July 19,

2004 (E815277)

Second, even if a referral solely for an impairment

evaluation can be reasonably necessary medical treatment, in
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the present case the six pages of medical reports offered

into evidence as the report of Dr. Collins on January 12,

2012, do not evaluate or assign an impairment rating. (C.

Exh. 1 p. 126 - 132)

Finally, I note that Mr. Burnett’s testimony suggests

that at least a portion of his medical treatment at issue

has been paid for by group insurance.  By agreement of the

parties, the effect of Arkansas Code Annotated section 11-9-

411 on those payments was reserved for future litigation if

the parties are not able to amicably resolve any potential

subrogation and benefit reduction issues that may arise by

application of that statute. (T. 91)

Issue 4: Permanent Impairment/Wage Loss/Permanent Total      
         Disability.

A.  Permanent Impairment

Benefits for permanent impairment must be based on an

impairment rating using the AMA Guides to the Evaluation of

Permanent Impairment (4th ed. 1993).  The Commission may

review the Guides even if the Guides are not in the record,

and the Commission may determine its own impairment rating

under the Guides, rather than simply assessing the validity

of impairment ratings assigned by physicians.  Avaya v.

Bryant, 82 Ark. App. 273, 105 S.W.3d 811 (2003).

In addition, benefits for permanent anatomical

impairment shall be awarded only if the claimant’s

compensable injury is the major cause of the impairment at

issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The
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provisions of Ark. Code Ann § 11-9-102(4)(F)(ii)(b) do not

apply in determining a claim for permanent anatomical

impairment.  Michael v. Keep & Teach, Inc., 87 Ark. App. 48,

185 S.W.3d 158 (2004).  Major cause means more than 50% of

the cause.  Ark. Code Ann. § 11-9-102(14).

A determination of the existence and extent of physical

impairment must also be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining permanent physical impairment, neither a doctor

or the Commission may consider complaints of pain.  For

purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

i. Objective Findings.

In the present case, Mr. Burnett has not undergone

surgery to either his neck or his low back, and the

diagnostic testing in evidence does not document the
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presence of spinal cord or nerve root compression at any

level of Mr. Burnett’s spine.  No physician has attributed

any of the neck or low back abnormalities indicated on Mr.

Burnett’s x-rays and MRIs to the compensable injuries that

he sustained on February 16, 2011.  

However, as discussed above, the preponderance of the

credible evidence also establishes that Mr. Burnett’s neck

and low back were asymptomatic before his motor vehicle

accident on February 16, 2011, but became symptomatic within

days thereafter.  In addition, Dr. Huneycutt’s treatment

reports contain a number of findings of muscle spasm which

can be sufficient to support the existence of a permanent

impairment.  See Meadows v. Tyson Poultry, Full Workers’

Compensation Commission, Opinion filed January 9, 2012

(G004260)(citing Coleman v. Pro Transp., 97 Ark. App. 338,

249 S.W.3d 147 (2007).  However, to support the existence of

a permanent impairment, objective and measurable findings

must be present at the conclusion of the healing period when

the injury is deemed permanent, and in the present case, Dr.

Huneycutt stopped treating Mr. Burnett before Mr. Burnett

reached the end of his healing period.  

However, Dr. Collins also noted the presence of muscle

spasm in Mr. Burnett’s lower back on the day that Mr.

Burnett was deemed at maximum medical improvement by

stipulation of the parties. (C. Exh. 1 p. 126) Although Dr.

Collins’ report that day makes no reference to Mr. Burnett’s
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neck, I note that a subsequent cervical x-ray performed on

November 28, 2012, documented straightening of the normal

cervical lordosis of Mr. Burnett’s cervical spine,

indicative of possible muscle spasm. (C. Exh. 1 p. 133) 

Straightening of the normal lordotic curvature of the

spine, indicative of muscle spasm, is an objective finding. 

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000).  Given the numerous prior reports of muscle spasm by

Dr. Huneycutt, including in Mr. Burnett’s cervical spine, I

find that the lordotic straightening indicated on the 2012

x-ray was an objective and measurable finding of muscle

spasm documented over 10 months after Mr. Burnett had

reached maximum medical improvement on January 12, 2012.

Because the objective findings of low back and cervical

muscle spasms occurred on or after Mr. Burnett reached the

end of his healing period on January 12, 2012, I find that

the permanent impairment in both Burnett’s neck and his low

back is supported by objective and measurable findings. 

ii. AMA Guides

I also find that Mr. Burnett has sustained a 4%

permanent impairment to the body as a whole due to his

compensable cervical spine injury and a 5% permanent

anatomical impairment to the body as a whole due to his

compensable lumbar spine injury pursuant to section II. B.

of Table 75 on page 3/113 in the Fourth Edition of the AMA

Guides to the Evaluation of Permanent Impairment.  These two
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ratings are supported by the objective findings indicative

of muscle spasm in the cervical spine and in the lumbar

spine, discussed above, at the time of or after Mr.

Burnett’s healing period ended.  Under the Combined Values

Chart on p. 322, the 5% rating and 4% rating combine for a

total rating of 9% rated to the whole body. 

iii. Major Cause

I also find for two reasons that the preponderance of

the evidence establishes that the compensable cervical and

lumbar spine injuries that Mr. Burnett sustained on

February 16, 2011, are the major cause of the impairments

assigned herein.  First, as discussed previously, the

preponderance of the evidence establishes that Mr. Burnett’s

cervical spine and lumbar spine were both asymptomatic

before his motor vehicle accident, and the Arkansas Court of

Appeals has held that the major cause requirement is

satisfied even when a compensable injury aggravates an

asymptomatic preexisting condition so that the condition

becomes symptomatic and requires treatment. See Wright v.

St. Vincent Doctors Hosp., 2012 Ark. App. 153, 380 S.W.3d

779, and cases discussed therein.

Second, and just as important, the Full Commission has

noted and applied Section II. B. of Table 75 - which assigns

impairment for the soft tissue injury itself - irrespective

of the degree of any underlying degenerative changes that

may also be present (i.e., impairment exists under this
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section even when “none to minimal degenerative changes” are

present).  See generally Green v. City of Hot Springs, Full

Workers’ Compensation Commission, Opinion filed May 13, 2014

(G103724), and Leach v. Cooper Tire & Rubber Company, Full

Workers’ Compensation Commission, Opinion filed December 1,

2011 (F702952) 

B.  Wage Loss/Permanent Total Disability

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Arkansas Code Annotated § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946
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(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent.  If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

     In the present case, Mr. Burnett was 57 years old at

the time of the hearing conducted on June 3, 2014. (T. 15)

He has a high school diploma and a commercial driver’s

license, and Mr. Burnett was a commercial driver for Central

Arkansas Transit Authority beginning in 2006 and a

commercial driver for Baptist Medical Center before that.



27MELVIN BURNETT - G202947

(T. 15-16, 48) Mr. Burnett has also in the past performed

factory work/maintenance, and had cut ditches for his

hometown city (i.e., running a backhoe and a bush hog, and

using blades to clean up ditches). (T. 49-50)

Mr. Burnett quit working on November 16, 2012, and was

found totally disabled from working after he applied for

Social Security Disability on February 7, 2013. (T. 44)

According to Mr. Burnett, he could not lift his feet to walk

at that time, and his whole body was in pain. (T. 44)

Mr. Burnett testified at the 2014 hearing that his neck

hurts when he tries to rotate it too far or too hard, and

the rest of his back hurts but not as bad as his neck. (T.

45)

I find for three reasons that Mr. Burnett has failed to

establish by a preponderance of the credible evidence that

the neck and low back injuries that he sustained on

February 16, 2011, have caused or contributed to his self-

described inability to work at present.  First, I note that

Mr. Burnett continued to work as a driver for Central

Arkansas Transit Authority for approximately 21 months after

those injuries.  Second, I note that at the time Mr. Burnett

quit working, Mr. Burnett had an unresolved worker’s

compensation claim pending against his former employer, and

he had (and apparently still has) an unresolved personal

injury claim pending against the driver of the other

automobile involved in the February 16, 2011, accident.
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Third, I note that less that three months after Mr.

Burnett applied for Social Security Disability on

February 7, 2013, he saw his family physician, Dr. Cone, for

medication refills on April 30, 2013, and at that time, Mr.

Burnett identified his pain as occurring in his left hand,

in both knees, in both hips, and to a lesser degree in his

shoulders with no reference whatsoever to his neck or his

lower back. (R. Exh. 1 p. 52) 

In light of the length of time that Mr. Burnett

continued to drive for Central Arkansas Transit Authority

after February 16, 2011, the utter lack of mention of either

his neck or his lower back in the report of his treating

doctor five months after he stopped working and 14 months

before the workers’ compensation hearing conducted on

June 3, 2014, and the financial motivations that Mr.

Burnett’s long pending claims provide him to appear to be

disabled from working, I find that Mr. Burnett has failed to

establish by a preponderance of the credible evidence that

the neck and low back injuries that he sustained in 2011

were causing him any degree of wage loss disability at the

time of the 2014 hearing.   

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,
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pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by Respondent No. 1 in accordance with Ark. Code Ann. § 11-

9-715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


