
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   G307282

DIANA B. BURCHFIELD, EMPLOYEE CLAIMANT

CENTURY INDUSTRIES, INC., EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 3, 2014

Hearing was held before Administrative Law Judge Elizabeth W. Hogan on March
14, 2014, in   Little Rock, Pulaski County, Arkansas. 

Claimant was represented by Mr. Gary Davis of Little Rock, Arkansas.

Respondents represented by Mr. Phillip P. Cuffman of Little Rock, Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 7, 2013, at which time the claimant was earning sufficient wages to entitle

her to a compensation rate of $282.00 / $212.00, in the event this claim is found to

be compensable.

The claimant contends she injured her right shoulder while working on a rip

saw, catching wood.  She seeks payment of medical expenses, temporary total
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disability benefits from August 8, 2013, to a date yet to be determined, and

attorney’s fees.

The respondents contend the claimant did not suffer a compensable injury.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and the claimant’s

exhibit packet contained in the transcript along with the deposition of Daniel

Snellback, incorporated by reference.

The claimant, age 53 (D.O.B. March 6, 1961) has a high school education.

She is right hand dominate.

The claimant began work for the respondent-employer in 1986, operating

seven (7) different machines (feeding and catching lumber; lifting metal parts;

operating a rip saw, drill press, and edger; throwing different grades of lumber to

either side of her body, etc.) to manufacture stairs and handrails for attic ladders.

On August 5, 2013, the claimant developed a burning sensation in her right

shoulder while working.  She bathed her arm in cold water which seemed to

alleviate her symptoms.  Her symptoms returned on August 6 and she again treated

herself with cold water.  On August 7, she was working when she felt a pop in her

shoulder but her symptoms could not be alleviated and in fact worsened with

weakness in her arm.  She reported the incident to her supervisor, Mr. Huning, who

did not testify.  Her supervisor took no action.

On the night of August 7, the claimant went to the emergency room (ER) for

treatment.  Her arm was shaking uncontrollably and she was prescribed medication

for muscle spasm.  She was released to return to work and advised to see a

specialist.
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The claimant saw Dr. Walker, an orthopaedic surgeon on August 8.  He

recommended physical therapy and light-duty at work.  The claimant left a message

with her employer that she was unable to work.

The claimant provided her employer with the light-duty slips from Dr. Walker.

Manager, Mr. Snellback, told her they did not have any light-duty.  The claimant also

pointed out that she could not operate machinery with the medication she was

taking.  Mr. Snellback instructed her to stay home and call him if anything changed.

He also advised her on August 12 that he would take care of the paperwork, but she

was not asked to sign anything.

The claimant found out that her claim was denied when she met with the

physical therapist on September 17, 2013.  She last saw Dr. Walker on December

3, 2013, before he moved out of state.  Now there is no physician to refill her

prescriptions and she presently suffers sharp pain and weakness in her arm.  On

October 2, 2013, the claimant’s employment was terminated and she lost her group

health insurance.

On cross-examination, the claimant conceded that she did not specifically tell

Mr. Huning that she hurt herself on the job, but she insisted that she told him what

she was doing when her shoulder popped.  She also admitted that Dr. Storey, at the

ER, told her the symptoms were caused by her job duties.

The claimant stated she had never filed a workers’ compensation claim

before and was unfamiliar with the procedure.  She used to have an employee’s

handbook years ago which she lost.  But the handbook advised the employee to

report any injury to her supervisor which she did.

In his deposition, Mr. Snellback testified:

Employees were required to report any injuries or safety issues to him or

manager, John Huning.  This policy is set out in the Employee handbook which was
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last reviewed in 2011. On August 7, 2013, Mr. Huning told Mr. Snellback that her

shoulder was sore.  The claimant left a voice message to Mr. Huning that she was

seeing a specialist for a rotator cuff tear and was unsure how long she would be

absent. On Monday, August 12, 2013, the claimant returned to work wearing a sling.

She provided Mr. Snellback with paperwork from her doctors.  The claimant was

sent home because she could not operate machinery while taking medication. Mr.

Snellback asked her how she hurt herself but she didn’t know. She said the doctor

told her it was work-related. Since the respondent was down sizing prior to moving

to Mexico, there were too few EES left to provide short- term disability. Mr.

Snellback advised the claimant that she would have to be examined by the

company doctor, and he completed an incident report from the Human Resource

Department. 

MEDICAL EVIDENCE

The claimant testified she had no prior shoulder or arm injuries.  On August

7, 2013, she was seen at the ER:

Reason for Visit: pain in right shoulder – hurt some
yesterday – came back worse today – no
injuries ...

Chief Complaint: O V E R  L A S T  T W O  D A Y S
PROGRESSIVELY WORSE RIGHT
SHOULDER PAIN ...

Precipitating Event: FELT POP IN SHOULDER ...

Context of Symptoms: LIFTS PARTS ALL DAY AT WORK ...

Working Diagnosis: Accident while Engaged in Work-Related
Activity ...

Musculoskeletal Details: decreased ROM due to pain .. UNABLE
TO EXTEND ARM ABOVE SHOULDER.
POSITIVE ANTERIOR FLEXION TEST
paraspinal spasm R; POSTERIOR
SHOULDER

Final Diagnosis: Strain R shoulder Accident While
Engaged in Work-Related Activity
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Treatment Plan: PATIENT EDUCATION ON CAUSE
ETIOLOGY ...  MEDICATION SIDE
E F F E C T S  . . .  F O L L O W  U P
ORTHOPEDIST AS SOON AS
POSSIBLE

Work/School Excuse: 3 Days

X-rays were taken of her shoulder which were negative.  The report indicates, “Pain.

No known injury.”

Dr. Walker’s report of August 8, 2013, indicates the claimant had no history

of trauma but did have a history of repetitive motion and overuse.  The report also

shows a past history of shoulder problems but it does not provide any detail.  It is

not clear which arm was affected or if this notation refers to the two day history of

burning or some prior injury.  He reviewed the claimant’s x-rays and diagnosed mild

AC joint arthritis.  He diagnosed rotator cuff syndrome, prescribed a topical cream

and physical therapy.  But his report also indicates this was a work-related injury.

Dr. Walker prescribed light-duty (10 lb. weight limitation) from August 8, 2013,

through September 10, 2013.  She was again excused from work from September

17, 2013, to October 1, 2013.

A September 26, 2013, MRI scan revealed tears in the distal supraspinatus

tendon, glenoid labral tendon, and a possible tear of the proximal long head biceps

tendon.

After reviewing the MRI, Dr. Walker again recommended physical therapy,

a topical NSAID gel, one-handed work duty only, with no overhead reaching and a

weight limitation of 10 pounds.  He excused her from work from October 1, 2013,

to December 2, 2013, for rotator cuff syndrome.  He did not recommend surgery.

Dr. Walker closed his practice and the claimant is now without a physician to renew

her prescriptions for medication and physical therapy.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied the compensability of this claim. The claimant

reported shoulder pain to her supervisor but did not know exactly what caused the

pain. This accident happened during the time the plant was closing down.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993, which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.

Under the Act, the claimant has the burden of proving the following requirements

by a preponderance of the evidence of record:

1. An injury arising out of and in the course of
employment

2. An injury causing internal or external harm to the
body, requiring medical services or resulting in
disability or death

3. An injury established by objective medical
findings

4. (a) An injury caused by a specific
event identifiable by time and
place of occurrence

or

5. (b) A gradual injury, caused by rapid
and repetitive motion, which is the
major cause of the disability or
need for medical treatment.

The claimant performs repetitive factory work that requires extensive use of

her arms.  She complained of a two (2) day history of a burning sensation and a pop

on the third day while performing her job duties.  She reported her symptoms to her

supervisor, Mr. Huning, who did not investigate the matter.  The claimant went to

the ER on September 7, 2013, after experiencing the pop and unrelenting pain in

her shoulder.  Ultimately, she was diagnosed with arthritis and rotator cuff syndrome

and was treated conservatively.
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Dr. Walker did not explain causation and he is no longer available to depose.

It is unclear if the burning sensation on August 5 and 6 represented bursitis/arthritis

or may be partial tearing of the tendons, but the specific incident on August 7, when

she felt a pop which necessitated medical treatment, seems to be the debilitating

injury suggesting a full thickness tear.  The claimant experienced these symptoms

while performing her job and reported her symptoms to the supervisor.  It was the

ER physician that related her symptoms to her job duties and Dr. Walker seems to

concur with that diagnosis.

Therefore, I find the claimant sustained internal harm of the rotator cuff on

August 7 in a specific incident identifiable by time and place which required medical

services resulting in disability.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on August 7, 2013, at which time the claimant was
earning sufficient wages to entitle her to a compensation rate
of $282.00 / $212.00, in the event this claim is found to be
compensable.

2. The claimant has proven, by a preponderance of the credible
evidence, that she sustained a compensable injury, caused by
a specific incident, arising out of and in the course of her
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay medical expenses within
thirty (30) days of receipt pursuant to Rule 099.30.

4. Respondents are directed to pay temporary total disability
benefits from August 8, 2013, to October 8, 2013, once it was
determined that she was not a surgical candidate, the healing
period ended. Any further treatment would be pain
management.

5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
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v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Ms. Patricia Hendrix, fees and
expenses within thirty (30) days of receipt of the bill. 

AWARD

Respondents are directed to pay benefits in accordance with the

Findings of Fact above.  All accrued sums shall be paid in a lump sum

without discount and this Award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809, and Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995); Burlington

Industries, et al v. Pickett, 64 Ark. App. 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire Insurance Co. v. Sauer,

358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                 
         ELIZABETH W. HOGAN 

Administrative Law Judge                        
  


