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Hearing before Administrative Law Judge Barbara Webb on May 27, 2014, in Little
Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Robert Donovan, Attorney at Law, Marianna,
Arkansas.

Respondents No. 1 were represented by Mr. Robert Montgomery, Attorney at Law,
Little Rock, Arkansas.

Respondent No. 2, The Death and Permanent Total Disability Trust Fund, was
represented by Ms. Christy L. King, Attorney at Law, Little Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on May 27, 2014, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on April 15, 2014.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 16, 2012, when the claimant sustained a compensable back

injury.

3.  Based on an average weekly wage of $658.00, the claimant would be

entitled to compensation rates of $439.00 for temporary total disability

benefits and $329.00 for permanent partial disability benefits.

4. Respondents No.1 accepted the claim as compensable and has paid

medical and Temporary Total Disability benefits.

5. The claimant reached maximum medical improvement on October 7,

2013, and received a 12% impairment rating from Dr. Jared Justin

Seale, which is being paid by respondents.

By agreement of the parties, the issues to be determined are:

1. Claimant’s entitlement to permanent and total disability benefits, or in

the alternative, wage loss benefits.

2. Controversion and attorney’s fees.

3. All other issues are reserved.

The record consists of a one volume transcript of the May 27, 2014, hearing,

consisting of the testimony of Jimmy Bryant, Vivian Bryant, Heather Taylor, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order);and Claimant’s Exhibit No. 1 (Medical Reports with Index).
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CONTENTIONS

The claimant contends he is entitled to receive the following additional

benefits:  Future medical expense as required by the compensable injury; an award

of total permanent disability; attorney’s fees on all disability benefits awarded in

excess of the 12% anatomical rating given by the physician.

Respondents No. 1 contend that the claimant reached maximum medical

improvement on October 7, 2013, and was assigned a 12% impairment rating by

Dr. Jared Seale.  Permanent partial disability benefits have been initiated relative

to the impairment rating assigned by Dr. Seale.  The respondents contend that all

appropriate benefits owed to claimant as a result of his compensable injury have

been paid to date.  The respondents contend that the claimant is not permanently

and totally disabled.  The claimant underwent a functional capacity evaluation which

states he can do work in the medium classification of work. The claimant is not

entitled to wage loss or disability benefits in excess of 12%.

Respondent No. 2, Trust Fund, defers to the outcome of litigation.  Therefore,

the Trust Fund has not controverted the claimant’s entitlement to benefits.

FACTUAL BACKGROUND

 Jimmy Bryant is sixty-four years of age.  He completed high school and one

semester of college.  He has been married for thirty-nine years and has one

daughter.  
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He worked for Halstead & Mitchell for one year making copper tubing.  He

began working at the Arkansas State Highway Department at the age of 20 and

worked there for 37 years.  He started in the stock room, then worked in

bookkeeping, and then transferred to the outside driving a dump truck to make more

money.  He became the assistant crew leader in St. Francis County and then

transferred to Lee County as the crew leader.  In 1984, he became the area

maintenance supervisor in Lee County.  He remained the area supervisor for

twenty-five years.  He supervised approximately 16 people in about 4 or 5 crews

and handled anything related to the maintenance of the highway.  He would do

physical work by helping the men shovel or clean out a ditch every now and then but

not for a long time.  He traveled between crews and spend approximately 75-80%

of his time in his truck.  He retired from the Highway Department after working

seven years in the drop program at the age of 59.  

He applied with the Arkansas Department of Correction in order to continue

to get his insurance paid for by the state and he wasn’t ready to not work.  He went

to the ADC academy.  He initially worked in security for approximately one and one-

half years, but he didn’t like the job.  He applied for a job in construction

maintenance as a technician.  He could wear civilian clothes and worked on a five

day shift with four or five inmates that he selected that had work skills as plumbers

and electricians.  He really like the job and worked until he was attacked by another

prison employee.  Bryant explained that he was 62 and a half when the incident

occurred and he would have worked three and a half more years.  He also
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explained that he could no longer ride his motorcycle.  He had a prior sciatic nerve

problem and had received injections.  

He was making $16. 48 an hour for forty hours per week at the time of the

incident.  He was provided medical treatment after the injury through workers’

compensation.  He was initially treated conservatively with therapy but ultimately

underwent a fusion surgery at L4-L5.  He used his FMLA benefits and was

ultimately terminated since he was not released by his doctor to return to the

essential job functions.  Bryant testified that he cannot bend over.  He testified that

he cannot ride his regular motorcycle or run half marathons like he used to do

before the incident.    Bryant explained that he did not vest in retirement on the ADC

job and did not get to continue working until he was able to draw his social security

like he had planned.  He testified that they sold their house in Marianna because it

was too big and he could not manage the four acres.   They currently rent a smaller

house in Wynne because there is not upkeep.  He testified that he had already

retired as the church organist but that he could no longer play the organ any more

due to the foot work required.  

On cross-examination, Bryant testified that his mother lives in Wynne and

she is 85. He also testified that he draws $2500.00 in retirement from his job at the

Highway Department.  He explained that his wife had taken care of him after the

surgery in June of 2013 for approximately 3 months and decided to retire from her

job.  He testified that his health has improved since the surgery.  

He testified that he has not looked for work since he was released by Dr.

Seale with a twelve per cent impairment rating.  He moved from Marianna to Wynne
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in January of 2014 and has not looked for work there either.  He is able to ride the

three-wheeler motorcycle any time he wants.  He usually rides the motorcycle  in

town but has also used it on trips to Memphis and back.  He explained that it is

more comfortable than an automobile seat and he does not have to hold it up at a

stop like the two-wheeler motorcycle.  He can drive a car, read and write, operate

a calculator and a personal computer, and plays the piano every day.  He can walk

for thirty to forty-five minutes in his neighborhood.  He can vacuum the house and

wash the dishes.  He has a one year  follow-up visit with Dr. Seale scheduled for

June of 2014.  He is not scheduled for any additional surgery.  He is not taking any

prescription medications for his back.  He takes Tylenol.

Bryant testified that even though he had retired from the Highway

Department through the drop program, he was able to work for ADC because they

have a different retirement system than the Highway Department.  Bryant testified

that he believed he could do an eight hour per day job supervising other people but

not doing physical labor.  He explained that it is difficult to get a job since he is 64,

but that he could have stayed at ADC until he was 66 if he had not been injured. 

Vivian Bryant testified that she has been married to the claimant for thirty-

nine years.  She explained that Bryant begins to drag his left foot after walking for

about fifteen minutes.  She also has observed that he is not as stable as he used

to be getting out of bed from a sitting position.  She explained that he gets off

balance at times.  After the incident, he is more comfortable on the three-wheeler

than the two-wheeler motorcycle. She explained that he is able to vacuum and wash
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dishes, work on the computer, and play the piano.  He can walk but tires after about

fifteen minutes.  He has not looked for a job since October of 2013.

Heather Taylor testified that she has been a vocational rehabilitation

counselor for fifteen years.  She has a Master’s Degree in rehabilitation counseling

from Arkansas State University and a Bachelor’s Degree in social work.  She is a

certified rehab counselor.  She met with the claimant in October of 2013.  She

prepared a report dated October 31, 2013.  She explained that Bryant had acquired

a number of transferable skills as a result of his work history.  She considered his

supervisory skills as his greatest skill set.  He also had skills in security procedures.

He had basic knowledge of plumbing and electrical issues.  He has organizational

and leadership skills.  She noted that his FCE showed that he could work in the

medium category of work.     

On cross-examination, it was noted that the FCE stated that Bryant exhibited

mild pain and compensatory movement patterns as the weight increased and that

he shifted the crate away from his left side while continuing to walk with a mild limp

on that side.  Taylor noted in her report that Bryant’s return to work options in his

area were limited based on the current job market in Lee County even though he

had acquired excellent skills from prior work history.  She found three jobs which

paid between $7.50 and $8.00 per hour as opposed to his prior salary of $16.45 per

hour.  The only supervisory job that Taylor was able to identify was not considered

since it required that he have certification in HVAC and licenses in electrical and

plumbing, which Bryant did not have.  Taylor testified that Bryant did not contact her

when he relocated to Wynne.  She testified that the labor market is slightly better
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in Wynne than in Lee County and that there might be a few more job options.  At

the time of her report, Taylor recommended that weekly job market research be

conducted for a period of time to see if the labor market yielded more results, but

this was not done nor has Bryant sought employment since his relocation to Wynne.

Bryant did indicate that he was willing to return to work if he could find a job within

his permanent restrictions. 

The medical records reveal that the claimant underwent a laminectomy,

fusion and decompression surgery on his L4-5 on June 6, 2013.  On October 13,

2013, Dr. Seale determined that Bryant had reached maximum medical

improvement with a 12 % impairment rating and recommended a functional capacity

evaluation to determine his permanent work restrictions.  He continued him on work

restrictions of no bending, twisting, or lifting over 20 pounds until the results of the

functional capacity evaluation were available.  On October 16, 2013, Bryant

completed the functional capacity evaluation.  The report concluded that Bryant

demonstrated the ability to perform work in the medium classification of work with

the ability to lift/carry up to 60 pounds on an occasional basis, 20 pounds on a

frequent basis, and up to 10 pounds on a constant basis.  As of the hearing, Bryant

had not returned for a follow-up evaluation after the FCE with Dr. Seale.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 
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2. The employer/employee/carrier relationship existed on or about

October 16, 2012, when the claimant sustained a compensable back

injury.

3. Based on an average weekly wage of $658.00, the claimant would be

entitled to compensation rates of $439.00 for temporary total disability

benefits and $329.00 for permanent partial disability benefits.

4. Respondents No.1 accepted the claim as compensable and has paid

medical and Temporary Total Disability benefits.

5. The claimant reached maximum medical improvement on October 7,

2013, and received a 12% impairment rating from Dr. Jared Justin

Seale, which is being paid by respondents.

4. The claimant has failed to prove by a preponderance of the evidence

that he is permanently and totally disabled in that he has been

released to return to work in a medium duty job.

5. Considering the claimant’s age, education, work experience, medical

evidence, motivation, post-injury income, the claimant has proven by

a preponderance of the evidence that he is entitled to wage loss

benefits in the amount of twenty per cent (20%) sustained as a result

of his compensable injury.

6. Claimant is entitled to the maximum attorney’s fee on the wage loss

disability benefits awarded herein, one-half to be paid by the

respondents and one-half to be withheld from the claimant’s award of

benefits. 
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DISCUSSION

Permanent and Total Disability

In the instant case, the Respondents accepted the claimant’s back injury of

October 16, 2012,  as compensable and provided medical benefits to Bryant.  He

was also paid temporary total disability benefits and permanent partial disability

benefits based on the assigned anatomical impairment rating.  The claimant now

contends that he is permanently and totally disabled. 

The Arkansas Workers’ Compensation Act does not define maximum

medical improvement.  However, Ark. Code Ann. § 11-9-102(12) states that

“‘healing period’ means that period for healing of an injury resulting from an

accident.  The healing period ends when the underlying condition causing the

disability has become stable and nothing in the way of treatment will improve that

condition.  Clairday vs. The Lilly Company, Inc., No. CA05-696, (April 19, 2006).

The healing period continues until the employee is as far restored as the permanent

character of his injury will permit, and if the underlying condition causing the

disability has become stable and nothing further in the way of treatment will

improve that condition, the healing period has ended.  The persistence of pain may

not of itself prevent a finding that the healing period is over, provided that the

underlying condition has stabilized.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982); Arkansas Highway & Transportation Department v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993); Harvest Foods v. Washam, 52

Ark. App. 72, 914 S.W.2d 776 (1996).
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The Arkansas W orkers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, the employee is entitled to

compensation for permanent and total disability.  See, Minor v. Poinsett Lumber &

Manufacturing Co., 235 Ark. 195, 357 S.W .2d 504 (1962). 

The wage-loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability benefit in

excess of permanent physical impairment, a claimant must first prove, by a

preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W .2d 130(1990).  In
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considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276

(1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable injury

to earn, in the same or any other employment, the wages which the employee was

receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a
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permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the present case, the claimant testified that his inability to bend and stoop

and continued back pain effectively rendered him permanently and totally disabled.

The sole issue in adjudicating his claim for permanent total disability is whether he

is capable of earning some meaningful wages in at least some capacity. The

claimant has failed to prove by a preponderance of evidence that he is unable to

earn any meaningful wages in any capacity. 

In the instant case, the claimant was returned to work with restrictions.

However, the Arkansas Department of Correction does not allow an employee to

return to work with restrictions.   The claimant testified and the medical evidence

demonstrates that the claimant could return to an eight hour per day job in a medium

classification.  The testimony establishes that since his termination from the

Arkansas Department of Correction and recovery from surgery,  no efforts have been

made by Bryant  to locate suitable jobs or education/retraining programs that might

facilitate or expedite his return to the work force.  In addition, he has demonstrated

transferable skills, both educational and vocational, which could be used in other

occupations.  In my opinion, based on the claimant’s age, education, work

experience, medical evidence and other matters, the claimant has not met his

burden of proving that he is permanently and totally disabled.  

In the instant case, the preponderance of the evidence demonstrates that

claimant has established that he is entitled to wage-loss disability.  The claimant is
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64 years of age.  He has graduated high school and worked for a significant number

of years in a supervisory capacity.  However the evidence clearly demonstrates that

the claimant is not able to return to his full duties in his prior occupation as a

maintenance technician or supervisor in light of the physical activity required.  While

there is  no medical evidence to support the contention that  the claimant is totally

unable to work, he has not been able to engage in some  physical activities that he

could perform prior to his injury.  The preponderance of the evidence demonstrates

that the claimant has reached maximum medical improvement  and is capable of

performing medium duty work.  At the time of his injury, the claimant was earning

$16.45 per hour.   In light of his physical restrictions, the salary range for the jobs

that he would likely be able to perform begin about 8.00 per hour.  After considering

the claimant’s age, education, work experience, and the totality of the medical

evidence relating to his back injury, I find that the claimant has proven that he is

entitled to wage loss disability benefits as a result of his compensable back injury

over and above his physical permanent impairment in the amount of 20%.  

AWARD

The respondents are hereby directed and ordered to pay the medical  and

indemnity benefits, including attorneys fees,  in accordance with the findings of fact

and conclusions of law set forth herein.  All accrued sums shall be paid in a lump

sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.  See, Couch v. First State Bank of Newport,

49 Ark. App. 102, 898 S.W.2d 57 (1995).
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IT IS SO ORDERED.

_____________________________
BARBARA WEBB


