
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G309405

ADRIAN R. BRYANT, EMPLOYEE CLAIMANT

JEFFREY SAND COMPANY, EMPLOYER RESPONDENT

ACIG INSURANCE COMPANY/
RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED JUNE 24, 2014 

Hearing before Chief Administrative Law Judge David Greenbaum on June
23, 2014, at Little Rock, Pulaski County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. William M. “Shane” Bridgforth, Attorney-at-
Law, Pine Bluff, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on June 23, 2014, to determine whether this

claim should be dismissed for want of prosecution pursuant to Ark. Code Ann.

§11-9-702 and/or Commission Rule 099.13.

The sole issue presented for determination at the June 23, 2014,

hearing concerned respondents’ Motion to Dismiss the claim.  After a review

of the Commission file, I find that the Motion to Dismiss the claim should be

granted.  A procedural history of the claim was read into the record at the

scheduled hearing and further documented by various records which were

introduced as exhibits in support of this determination.
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The immediate claim concerns an alleged accident on or about August

7, 2012.  The Commission file reflects that no claim was filed between August

7, 2012, and December 3, 2013.  The Commission records reflect that the

claimant and his mother walked into the Commission offices on December 2,

2013, and met with a Commission Legal Advisor who explained how to file a

claim for an alleged heart attack sustained on August 7, 2012.  The claimant,

pro se, filled out a Commission Form AR-C on December 2, 2013, which was

filed with the Commission’s Operations and Compliance Division on

December 3, 2013.  (Comm. Ex. 1)

Next, the Operations and Compliance Division sent a computer

generated notice of the AR-C to the respondent-insurance carrier with

instructions to file Commission Forms 1 and 2, respectively.  The notice was

sent on December 4, 2013.  In response, the claims specialist for the carrier

submitted a letter dated December 13, 2013, requesting an extension in order

to file the Form 2.  The carrier did file an Employer’s Notice of Injury,

Commission Form 1, dated December 12, 2013, which was received on

December 13, 2013.  The Commission forwarded a copy of respondents’

request for an extension to the claimant.  On January 7, 2014, the carrier filed

a  Commission  Form  AR-2,  denying  the  claim.   The  claimant  was

promptly  advised  of  respondents’  position  that  the  claim  had  been
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denied.  (Comm. Ex. 2)

Next, by hand-written letter dated January 9, 2014, the claimant, pro se,

requested a hearing.  The hearing request was received on January 14, 2014.

(Comm. Ex. 3)

On January 15, 2014, the claim was assigned to the Legal Advisor

Division for a possible legal advisor conference and/or mediation conference.

A Legal Advisor Questionnaire was sent to both parties.  By letter dated

January 23, 2014, the Legal Advisor notified the carrier that the claimant had

indicated that the amount in dispute was more than $2,500.00 and that he

was not willing to mediate.  Accordingly, it was requested that the claim be

reassigned to the Adjudication Division for a hearing.  (Comm. Ex. 4)

The claim was then assigned to the Adjudication Division pursuant to

the claimant’s request for a hearing.  On January 24, 2014, the Administrative

Law Judge sent a Prehearing Questionnaire, together with instructions on

answering the questionnaire, together with an authorization to release the

claimant’s medical records.  In addition, a letter was sent to the claimant

advising the claimant of his right to legal representation.  The claimant was

also advised that under the provisions of the workers’ compensation law, an

attorney could not charge him a fee without approval of the Commission which

would normally only be granted if the attorney was successful in securing
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benefits on his behalf.  The claimant was also provided with the Legal

Advisor’s toll-free number.  (Comm. Ex. 5)

On February 3, 2014, the claimant submitted responses to the

Prehearing Questionnaire while maintaining that he sustained a work-related

heart attack on August 7, 2012, which the claimant alleged he promptly

reported to his supervisors, Jerry Skaggs and Donald Lambert.  In addition,

the claimant submitted a medical release.  On February 11, 2014,

respondents’ attorney filed a notice of representation which was promptly

acknowledged by the Administrative Law Judge’s office.  In addition, the

Administrative Law Judge sent respondents’ attorney a copy of the claimant’s

prehearing information filings and medical release.  (Comm. Ex. 6-7)

On February 18, 2014, respondents’ attorney submitted his prehearing

information filings, maintaining that the claimant did not sustain a

compensable injury while employed by the respondent.  In addition, by letter

on February 18, 2014, as well as response to inquiry #7, the claimant was

notified that his discovery deposition had been scheduled for March 13, 2014,

at 10:00 a.m.  (Comm. Ex. 8)

At the within hearing, the claimant candidly acknowledged that he was

aware of the scheduled deposition on March 13, 2014.  The claimant asserted

that his car allegedly broke down on the date of the discovery deposition;
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however, it is further undisputed that the claimant made no attempts

whatsoever to contact either the Commission or respondents’ attorney of this

alleged incident.  Prior to the discovery deposition, the Administrative Law

Judge sent a notice to both parties on February 20, 2014, scheduling the

claim for a prehearing conference on April 28, 2014.  Again, the claimant

failed to appear at the March 13, 2014, deposition.  The recorded statements

made at the aborted discovery deposition were introduced as an exhibit by

respondents.  (Comm. Ex. 11)

On April 2, 2014, respondents filed a Motion to Dismiss the claim for

want of prosecution.  The prehearing conference was conducted by the

Administrative Law Judge on April 28, 2014.  Prior to the conference, the

claimant submitted a letter, received on April 10, 2014, in which he stated that

he did not wish his claim to be dismissed.  In fact, the prehearing conference

was conducted on April 28, 2014, at which time the claimant requested

additional time to find an attorney prior to scheduling the claim for a full

hearing.  Accordingly, the Administrative Law Judge scheduled another

prehearing conference for Monday, June 2, 2014, in order to give the claimant

additional time to seek counsel.  The Motion to Dismiss filed by the

respondents was held in abeyance.  This is confirmed by the April 28, 2014,

letter from the Administrative Law Judge.  (Comm. Ex. 13)
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Because of an emergency family issue, the Administrative Law Judge’s

docket was transferred to this Administrative Law Judge for the purpose of

conducted the June 2, 2014, prehearing conference.  Despite diligent

attempts by both this Commission and respondents’ attorney, all efforts at

contacting the claimant on June 2, 2014, were unsuccessful.  Because the

claimant failed to appear at the scheduled conference, and failed to contact

the Commission, respondents requested that a hearing on the Motion to

Dismiss previously filed be scheduled.  (Comm. Ex. 14)

On June 3, 2014, a hearing was scheduled for June 23, 2014.  The

subject of the hearing was limited to respondents’ Motion to Dismiss the claim.

The notice was sent to the claimant by both Certified Mail, Return Receipt

Requested, as well as First-Class mail.  (Comm. Ex. 15)

As noted above, the claimant appeared at the June 23, 2014, hearing

and again requested that his claim not be dismissed.  The claimant asserted

that he did not have telephone service at the time of the scheduled June 2,

2014, prehearing conference, but offered inadequate explanations concerning

why he had failed and/or refused to communicate with either respondents or

this Commission.  Postal records did reveal that the claimant had moved from

his prior address to 506 Valmar, Little Rock, Arkansas, 72205, and that, in

fact, the claimant received the notice of the hearing by First-Class mail which
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was forwarded to his current address, but did not receive the Certified Mail.

Again, the claimant had actual notice as reflected by his appearance.

During the hearing, the claimant appeared unresponsive to some

questions and could not recall specific dates and prior correspondence.  The

claimant’s mother reported that the claimant had recently sustained a stroke

on Friday, June 14, 2014, which explained his loss of memory.  In addition,

the claimant continued to assert that he wished to pursue his claim.  The

claimant maintained that he had recently talked to one attorney, but, as of the

date of the within hearing, had not retained the services of an attorney.

Respondents requested that the claim be dismissed with prejudice.

Alternatively, respondents requested that the claim be dismissed without

prejudice.  Based upon the foregoing, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. On or about December 3, 2013, the claimant filed a claim alleging an

injury on August 7, 2012..

3. Respondents have controverted this claim in its entirety.  

4. This claim should be dismissed for want of prosecution pursuant

Commission Rule 099.13, without prejudice.
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DISCUSSION

A review of the evidence shows that the claimant has had ample

opportunity to pursue this claim, but has failed to cooperate in completing

necessary discovery and has failed to timely respond to written notices from

both the Commission and respondents’ attorney.

There are two (2) provisions for the dismissal of claims.

Ark. Code Ann. §11-9-702(a)(4) states:

If within six (6) months after the filing of a claim for
compensation, no bona fide request for a hearing has been
made with respect to the claim, the claim may, upon motion and
after hearing, be dismissed without prejudice to the refiling of the
claim within the limitation periods  specified in sub-divisions (a)
& (c) of this section.

Commission Rule 099.13 provides:

The Commission may, in its discretion, postpone or reset
hearings at the instance of either party or on its own Motion.  No
case set for hearing shall be postponed except by approval of the
Commission or the Administrative Law Judge.

In the event neither party appears at the initial hearing, the case
may be dismissed by the Commission or Administrative Law
Judge, and such dismissal order will be come final unless an
appeal it timely taken therefrom, or a proper Motion to re-open
his file with the Commission within thirty (30) days from receipt
of the Order.

Upon meritorious application to the Commission from either party
or an action pending before the Commission, requesting that the
claim be dismissed for want of prosecution, the Commission
may, upon reasonable notice to all parties, enter an order



9BRYANT – G309405

dismissing the claim for want of prosecution.

A hearing was conducted to determine whether this claim should be

dismissed for failure to prosecute pursuant to Dillard  v. Benton County

Sheriff’s Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004).

In my opinion, a dismissal with prejudice is not warranted.  The record

reflects that the claimant has on numerous occasions requested that his claim

not be dismissed, but, lacks the understanding to follow the procedural and

legal requirements of the Act.

I feel compelled to point out that this does not appear to be a significant

claim.  It appears that the primary dispute concerns payment of medical and

related expenses following the alleged August 7, 2012, incident.  It is unclear

whether or not the claimant’s medical bills were paid by any other source.

Further, the claimant acknowledged that he returned to work for the employer

herein following the August 7, 2012, incident and worked for a number of

weeks before sustaining an independent intervening accident at home at

which time his foot was injured and he was subsequently terminated by his

employer.   In  addition,  the  record  reflects  that  the  claimant  sustained  a

non-work related stroke on June 14, 2014.  Accordingly, the foregoing events

may be independent intervening causes which may effect the claim for

benefits.  The sole issue at the hearing concerned respondents’ Motion to
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Dismiss.  Respondents’ application is meritorious; however, a dismissal with

prejudice is not warranted.

In view of the foregoing, it is hereby determined that this claim be, and

it is, hereby dismissed without prejudice to the refiling of the claim within the

limitation period specified in Ark. Code Ann. §11-9-702(a)(1)-(3).

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


