
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   G400550

JEFFREY K. BROWN, EMPLOYEE CLAIMANT

DELTA CARTAGE, LLC, 
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Hearing before Chief Administrative Law Judge David Greenbaum on August 15,
2014, at Marion, Crittenden County, Arkansas.

Claimant represented by Mr. M. Scott Willhite, Attorney-at-Law, Jonesboro,
Arkansas.

Respondents represented by Mr. Richard A. Reid, Attorney-at-Law, Blytheville,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on August 15, 2014, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on July 2, 2014, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the limited stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order, subject to an amended contention by the

claimant concerning the alleged date of injury, as well as an additional stipulation

concerning the claimant’s average weekly wage which was submitted subsequent

to the hearing and made a part of the record herein.  A copy of the Prehearing

Order was introduced, without objection, as “Commission’s Exhibit 1.”
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During the prehearing conference, it was stipulated that the employment

relationship existed between the parties at all relevant times, including December

13, 2013; and that the employer initially paid some limited benefits prior to

controverting the claim in its entirety.  The parties were directed to either stipulate

to the applicable compensation rates at the hearing or be prepared to document

same, together with submitting trial briefs relative to any conflicting contentions.  At

the hearing, the claimant amended his contentions, pointing out that the alleged

incident and injury occurred on December 12, 2013.  Concerning the average

weekly wage, the parties exchanged wage records and correspondence subsequent

to the hearing and stipulated to an average weekly wage of $363.00 which would

entitle the claimant to a temporary total disability rate of $242.00 per week and a

permanent partial disability rate of $182.00 per week.  Finally, it is undisputed that

at the time of the within hearing, the claimant was receiving unemployment benefits

in the amount of $349.00 per week which, pursuant to Ark. Code Ann. §11-9-506

precluded the claimant from receiving the indemnity benefits claimed.

Documentation concerning the additional stipulations submitted subsequent to the

hearing has been blue-backed and made a part of the record herein.  

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be determined.

Claimant contended, in summary, that he sustained an injury to his right
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shoulder as the result of a specific incident arising out of and during the course of

his employment on December 12, 2013; that respondents should be held

responsible for all medical and related treatment, together with continued,

reasonably necessary medical treatment; that he was entitled to temporary total

disability benefits from the date respondents last paid indemnity benefits and

continuing through a date yet to be determined while maintaining that his healing

period had not ended; and that a controverted attorney’s fee should attach to any

additional benefits awarded.

The respondents contended that the claimant could not prove an injury as

a result of the alleged December 12, 2013, incident, while maintaining there was no

medical evidence supported by objective findings to support a compensable injury.

Alternatively, respondents contended that it had paid all appropriate benefits; that

additional medical treatment was not reasonably necessary; and that the claimant

could not prove entitlement to temporary total disability benefits.

In addition to the claimant, his wife, Trina Brown, was called as a

corroborating witness.  Joseph Swain was called as a witness by the respondents.

The record is composed solely of the transcript of the August 15, 2014, hearing

containing numerous exhibits, together with the additional stipulations,

aforementioned.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an
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opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he sustained an injury to his right shoulder arising out of and during the

course of his employment on December 12, 2013, as the result of a specific

incident identifiable in time and place of occurrence, and which has been

confirmed by medical evidence supported by objective findings.

4. Respondents are responsible for all outstanding medical and related

treatment for the claimant’s right shoulder injury, and respondents remain

responsible for continued, reasonably necessary medical treatment.

5. The claimant has failed to prove that he is entitled to temporary total

disability benefits, to date.

6. The extent of claimant’s injury, as well as claimant’s entitlement to additional

benefits requires further development of the medical evidence and is by

necessity, specifically, reserved.

7. All additional issues are reserved.
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DISCUSSION

The material facts in this claim are basically undisputed.  As will be set out

further below, the record as a whole supports compensability of this claim.  In my

opinion, the claimant has satisfied each and every element necessary to prove that

he sustained a work-related injury as the result of a specific work-related incident.

Initially, the employer exercised good faith in meeting its obligations under our

workers’ compensation laws by providing the claimant with prompt medical

treatment, as well as providing the claimant with suitable work within the physical

restrictions imposed by his treating physicians; however, once it was determined

that the claimant required additional and expensive diagnostic testing to ascertain

the true nature and extent of his injury, the employer told the claimant that it could

not pay for the additional medical treatment.  Clearly, this determination was made,

in substantial part, because the employer was uninsured.  Failure to obtain workers’

compensation coverage for its employees does not relieve an employer of its legal

obligations to provide the claimant with reasonably necessary medical treatment.

The claimant, Jeffrey K. Brown, testified in his own behalf.  The claimant is

fifty-two (52) years old.  The record reflects that the claimant began working for the

employer in late July or early August, 2013.  The claimant was employed as a truck

driver.  When the claimant first began working for the employer, he was pulling

vans, hauling cotton.  On and before December 12, 2013, the claimant was pulling

flatbeds.  He stated that, at the time of the incident, he was pulling a load of flat
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steel from Indiana to Marmaduke, Arkansas.  He pointed out that he was required

to chain and tarp the load to prevent road salt from rusting the flat steel.  The

claimant’s description of the accident, its prompt reporting, as well as the initial

medical treatment provided by the employer, is set out below:

Q     Tell me what happened on December 12th of 2013?

A     Well, I come – I got – I just – I left Gary, Indiana on a day before, and I come
down and, you know, loaded up, tarped, strapped everything, and I got down to
Marmaduke on the 12th and my appointment was at 2:00 o’clock.  I pulled in there,
it was approximately about 1:15.  I was there early.  And when I pulled in, there was
one truck in front of me, and I got out – and, if course, it was cold, and the straps,
normally when they get cold like that, they, you know, kind of ice up a little bit.  So
I take the ball ping [sic] hammer that I carry with me and I hit the roller on it to make
sure it wasn’t frozen and stuff.  Then I went and grabbed my bar and went to the
first strap that I hit and I stuck my bar in.  Of course, I tried it from the bottom side.
I put it towards the bottom first and tried to push down on it, and I couldn’t get a
good enough grip on it to push it down to flip the lever for the roller to let loose of
the strap.  So I brought it up another hole, and I went to pull down on it, and when
I went to pull down on it, I had to reach back over, I had to take both hands to pull
it down, and then I was trying to hold with one arm and reach over to flip the lever,
and when I reached over to flip the lever, my shoulder popped and I let loose of the
bar.

Q     Now, what were you hauling that day, Jeff?

A     It was flat, plate steel they call it.

Q     All right.  And so in order to finish your shift, did you have any unloading
responsibilities?

A     Yes.  After I did that, I – when that happened and I realized it wasn’t going to
quit because I had to keep holding my arm up, I called or I tried to call my boss.
Well, he was in college, so I had to get a hold of his fiancee then, and she told me,
she said, “Well, it you did that, it sounds like we’ve got a workmen’s comp claim.”
She said, “Do you want to go to the hospital or the doctor?”  I said, “No, I don’t want
you all to have to pay for a hospital bill.”  I said, “Just send me to a doctor and we
can go from there.”  So she – I said, “If you can get me a doctor.”
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Q     Tell me her name?

A     Erin.  Erin Langston then.

Q     Okay.  So Erin Langston, was she an employee of Delta Cartage?

A     No, she worked for her father, John Langston.

Q     Okay.  I was trying to get to sort of your general duties.  You drove, that was
part of your duties, correct?

A     Yeah, driving, furling.

Q     Was unloading also a part of your duties?

A     Yes.

Q     Okay.  Is that what you were doing at the time you – 

A     Yes.

Q     – felt this pop?

A     Yes, I was delivering and unloading the load, yes.

Q     And was your shift still ongoing or you were about to get off or – 

A     No, when I got done there, I was going to try to go to load back up.  So I
normally call dispatch at Utley and they give me another load to pick up at Armorel,
but that’s normal for them, was Armorel to up like Chicago, around that area, and
then we went down to Gary or Burns Harbor and we picked up plated steel, and we
brought them back to either Kennett or Marmaduke, and we did the same route
practically all the time.

Q     Okay.  So you were still on the clock?

A     Yeah, I was – yeah, I was planning on going back, loading back up after I
unloaded.

Q     You said it was about 2:00 p.m.?

A     Yeah.  Yeah, that was my appointment time.  I got there about 1:30, so I don’t
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know exactly what time I did that but it was close to it.

Q     After this conversation with Erin Langston, what happened?

A     Well, she said she was going to have to try to find somebody to come get the
truck and the trailer, so I said, “Okay.”  So, in the meantime, I told her when she
found somebody, let me know.  In the meantime, I called Utley and asked – told
them they may have to reschedule the load, and they said, “No, we need to get that
load off.”  And I said, “Well, how we going to do that?”  And he says, “Are any of my
drivers there?”  And I said, “There’s one that’s just, you know, getting ready to go
on and pull in and unload.”  And he goes,” Well, when he comes back out, have him
call me.”

Q     Okay.

A     I said, “Okay.”  So when he came back out, I had him call him and they told him
to go ahead and untarp, unchain my load.  So, you know, he was doing that.  I was
trying to help somewhat if I could.  I was using my left arm.  I went and opened the
doors and everything for him and was trying to put chains in with my left arm.  And
then finally she called me back after I finally got that done.  I had to back the truck
in one armed, so I had a tough time doing that.  The truck was automatic, it wasn’t
a manual, so I could still, you know, drive but I just had to be careful.  But I backed
it in, got it unloaded, pulled it straight out and called his fiancee back, and she said,
“We got two people coming after you.  One is going to get the truck, one is going to
take you to the doctor.  I got you an appointment with a doctor.”  She said, “A friend
of mine, her name is Kathy Guthrey,” or however you pronounce it.

Q     Katherine Gurley?

A     Yeah, Katherine Gurley, yeah.  And she said, “She’s a friend of mine, she’s
going to check you out, but you got to be there by a certain time,” and I said, “Okay.”
So, I said, “Well, who am I looking for?”  I said, “Who is coming to pick me up and
what kind of vehicle are they driving?”  She said, “A red Dodgy pickup.”  Well, they
finally pulled up probably 10 or 15 minutes later, and the one guy had got in the
truck.  I was trying to explain to him how to drive it because he’d never seen an
automatic before.  He’s used to manuals.  And I told him he still had to chain down
the boards because the boards was still laying on there.  I said, “I can’t move my
arm.”  I said, “You’re going to have to –“– I said, you know, “Chain them down to get
the truck back,” and he said, “Okay, that ain’t no problem.”  I got in the truck with the
other guy and he took me in there to see Ms. Gurley.  (Tr.14-18)

The employer initially took the claimant to the Diffine Family Practice Clinic
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in Blytheville, Arkansas, where he was examined by one Katherine Gurley.  The

claimant was diagnosed as having sustained a sprain/strain to the right rotator cuff;

prescribed medications Naprosyn and Norco;  advised to alternate applying heat

and ice to the injured shoulder; keep the right arm in a sling; and that if symptoms

persist that the claimant would be referred to an orthopedic surgeon for MRI and

evaluation of the right rotator cuff.  (Cl. Ex. A, pp.1-6)

The claimant was next referred by Katherine Gurley/Dr. Diffine to Dr. Joseph

Yao, an orthopedic surgeon in Blytheville, Arkansas, for an orthopedic consultation.

Dr. Yao initially examined the claimant on December 23, 2013.  Dr. Yao noted that

the claimant had undergone surgical repair of the both the right and left rotator cuff

in January and May, 2006, respectively, as well as bilateral knee surgeries in the

past.  Dr. Yao diagnosed a sprain of the right shoulder to include possible recurrent

rotator cuff tear on the right; prescribed medications and physical therapy; and

released the claimant to return to light-duty work but to avoid use of the right arm.

The claimant returned to Dr. Yao on January 14, 2014, at which time Dr. Yao

recommended a right shoulder MRI and discussed the possible need for surgery if

a rotator cuff tear was found.  The claimant was continued on light-duty restrictions

while being advised that it was okay to use the right arm for light activities such as

writing, holding eating utensils, shaving, washing hair, dressing, and driving, with

instructions to return for re-examination following the MRI.  It must be noted that Dr.

Yao suspected a recurrent rotator cuff tear because the claimant’s pain was
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increasing instead of improving despite rest.  (Cl. Ex. A, pp.7-20)

The record reflects that the employer provided the claimant with light-duty

work through on or about March 25, 2014, at which time the claimant’s employment

was terminated because he was unable to resume his regular job duties.  The

claimant specifically asked the employer about Dr. Yao’s recommendation for the

MRI and was advised by his employer that he could not afford to pay for the test.

After the claimant’s employment was terminated, he applied for, and began

receiving unemployment compensation beginning April 10, 2014.  It must be noted

that the claimant’s unemployment benefits exceed the claimant’s temporary total

disability rate.  (Tr.24, 27-28)

On cross-examination, the claimant acknowledged that he had undergone

rotator cuff surgeries on both shoulders in 2006.  The claimant asserted that after

returning to work in 2007, he continued working without experiencing any problems

with either his right or left shoulder between 2007 and the December 12, 2013,

incident.

The claimant’s wife, Trina Brown, was called as a corroborating witness.  She

testified that the claimant did not have any physical limitations following his prior

shoulder surgeries until the December 12, 2013, incident.

Joseph Swain was called as a witness by the respondent.  Mr. Swain’s

testimony is of little probative value.  He stated that he felt the claimant was faking

his injury.  He maintained that based upon a conversation with the claimant, he felt
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the claimant was motivated by secondary gain.  Mr. Swain’s conclusions were

based on his observations that the claimant did not appear to be in pain.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established:

1.    Proof, by a preponderance of the evidence, of an injury arising out of and in the
course of employment;

2.    proof, by a preponderance of the evidence, that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in Ark.
Code Ann. §11-9-102(16), establishing the injury; and,

4.    proof, by a preponderance of the evidence, that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In my opinion, the claimant has satisfied each and every element necessary

to establish compensability of his claim.  Admittedly, the claimant did not offer

medical evidence supported by objective findings until being forced to go to a

hearing, at which time, at his own expense, he went to the Mississippi County
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Hospital System on August 5, 2014, and paid for an MRI examination of the right

shoulder.  The results of the examination are set out below:

IMPRESSION:     Prior acromioplasty / subacromial decompression.  Subacromial
enthesopathy/keel spurring with free fluid within the subacromial/subdeltoid space.
Question resection involving the distal end of the right clavicle as well with disruption
of the right acromioclavicular joint.  Correlate with surgical history.

Deltoid muscle fatty infiltration without dehiscence.  Muscle bulk rotator cuff fatty
infiltration somewhat asymmetric involving infraspinatus and teres minor muscle
with some atrophy.

Prior attempted rotator cuff repair involving the supraspinatus tendon.
Supraspinatus tendinosis with large full-thickness re-tear.  Tendinosis with partial
thickness tear involvement of the infraspinatus tendon.  (Cl. Ex. A, p.24)(Emphasis
Supplied)

The claimant’s description of the work-related incident is undisputed.  The

claimant promptly reported an injury.  The employer initially provided the claimant

with prompt medical treatment; however, after a referral to an orthopedic surgeon

who recommended an MRI, the employer terminated all benefits.  The MRI revealed

a re-tear of the right rotator cuff.  Accordingly, I find that the claimant has proven,

by a preponderance of the credible evidence, that he sustained an injury to his right

shoulder on December 12, 2013.  Accordingly, respondent remains responsible for

the outstanding medical expenses, together with follow-up re-evaluations by Dr. Yao

to determine the appropriate course of treatment necessary.

The only remaining issue concerns claimant’s entitlement to temporary total

disability, if any. 

Temporary total disability is that period within the healing period in which an
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employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate his ability to engage in any gainful employment.  The claimant bears the

burden of proving both that he remains within his healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

Although the claimant sustained a right shoulder injury, he has failed to prove

that he is entitled to temporary total disability.  Dr. Yao issued a March 31, 2014,

report, set out in its entirety below:

To Whom It May Concern:

Mr. Brown is able to drive a truck.  However, he described having to reach overhead
to open the driver’s side door and then having to use both arms to help pull himself
up into the cab of the semi-truck.  He is unable to do this because of his shoulder
injury.  His [sic] also unable to reach overhead to open/close the doors on the back
of the trailers that he pulls with his semi truck.  He is unable to use his right arm to
dolly trailers.  Doing these activities could further injure his right shoulder.  (Cl. Ex.
A, p.21)

Although the claimant is precluded from returning to various forms of gainful

employment, I find that the claimant has failed to prove that he is totally disabled

within the meaning of the Arkansas workers’ compensation laws.
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Additionally, the record reflects that following his termination by the employer,

the claimant applied for, and was receiving unemployment compensation at a rate

significantly higher than his total disability rate.   Ark. Code Ann. §11-9-506(Repl.

2002) provides:

(a)     Any other provisions of this chapter to the contrary
notwithstanding, no compensation in any amount for temporary total,
temporary partial, or permanent total disability shall be payable to an
injured employee with respect to any week for which the injured
employee receives unemployment insurance benefits under the
Department of Workforce Services Law, §11-10-101 et seq., or the
unemployment insurance law of any other state.

(b)     Provided, however, if a claim for temporary total disability is
controverted and later determined to be compensable, temporary total
disability shall be payable to an injured employee with respect to any
week for which the injured employee receives unemployment benefits
but only to the extent that the temporary total disability otherwise
payable exceeds the unemployment benefits.

The claimant has failed to prove that he is entitled to temporary total disability

benefits.  Respondent remains responsible for additional medical treatment,

specifically, to determine the extent of the claimant’s injury, as well as the

recommended treatment.  By necessity, claimant’s entitlement to further indemnity

benefits is specifically reserved.  In view of the foregoing, I hereby make the

following:

AWARD

The respondent, Delta Cartage, LLC, is hereby directed and ordered to pay

all outstanding medical and related expenses, and, respondent remains responsible

for continued reasonably necessary medical treatment recommended by Dr. Yao.
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Additionally, the respondent is directed and ordered to pay Gibson Reporting

Agency, the cost of taking and transcribing the immediate proceeding.  If not already

paid, said cost must be paid within thirty (30) days.

Because no indemnity benefits have been awarded, to date, attorney’s fees

are not warranted pursuant to Ark. Code Ann. §11-9-715.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


