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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G108694 

DAVID BREWER, EMPLOYEE CLAIMANT

KROGER LIMITED PARTNERSHIP 1,
EMPLOYER                                               RESPONDENT 

SEDGWICK CLAIMS MGMT. SERVICES,           
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                                  

                   OPINION FILED JUNE 12, 2014 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Batesville, Independence County, Arkansas.

Claimant was represented by The Honorable S. Willhite, Attorney
at Law, Jonesboro, Arkansas.  

Respondents were represented by The Honorable Micheal Alexander,
Attorney at Law, Little Rock, Arkansas.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 2,

2014, in Batesville, Arkansas.  A Prehearing Order was entered in

this case on December 2, 2013.   This Prehearing Order set forth

the stipulations offered by the parties, and outlined the issues

to be litigated and resolved at the hearing, along with the

parties’ respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order, or at the start of the hearing. 

I hereby accept the following proposed stipulations:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  At the time of the hearing, the parties jointly

stipulated that there was no injury in August of 2012, which is

claim no. G305473.  As a result, an Order dismissing this claim

has been entered. 

3.  The employee-employer-carrier relationship existed at

all relevant times, including September 18, 2011.

4.  The claimant alleges a lower back compensable injury on 

said date.   

5.  At the time of his alleged back injury, the claimant’s

average weekly wage was $450.  His compensation rates are $300

for temporary total disability, and $225 for permanent partial

disability.

6.  All issues not litigated herein are reserved under the 

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the only issue to be litigated at

the hearing was compensability of the claimant’s alleged back

injury.

The claimant’s contentions are set out in his response to

the Prehearing Questionnaire, and are hereby incorporated herein

by reference.  The respondents’ contentions are set forth in its

response to the Prehearing Questionnaire.  Said contentions are

also incorporated herein by reference.                    

     The record consists of the April 2, 2014 hearing 

transcript, and the exhibits contained therein.
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    The following witnesses testified at the hearing: Vincent

Hamilton, the claimant, and Jamie McMinn. 

                            DISCUSSION

     During the hearing, Vincent Hamilton testified on behalf of

the claimant.  He admitted that he was employed by Kroger, at the

Batesville location, in September of 2011.  Mr. Hamilton

testified that the claimant worked with him stocking the dairy

department.  He stated that the claimant told him that he

sustained an injury in September of 2011, but he denied having

witnessed the alleged incident.  Mr. Hamilton essentially

testified that the claimant asked him to sign a paper stating

that he was there, but he refused to sign it because he did not

see the alleged accident.  According to Mr. Hamilton, the

claimant told him he injured his back pushing a pallet.  Mr.

Hamilton specifically verified that he did not see any aspect of

the alleged accident.  

     On cross-examination, Mr. Hamilton testified that the policy

at Kroger for an on-the-job injury is to report it immediately to 

your supervisor.  Mr. Hamilton verified that he is not the

claimant’s supervisor.  According to Mr. Hamilton, the claimant

talked to him about having allegedly hurt his back a couple weeks

after the alleged incident.  He specifically denied that the

claimant ever came to him and said, “I hurt my back a few minutes

ago.  Mr. Hamilton denied that he feared losing his job if he
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confirmed that the claimant had an on-the-injury job.  Instead,

Mr. Hamilton essentially testified that he did not want to sign a

statement because he did not see incident and did not want any

part of it.

     The claimant testified during the hearing.  He verified that

he was working for Kroger on September 18, 2011, in the dairy

department, and various different places in the store.  

According to the claimant, although he was assigned to the dairy,

sometimes he would get moved to different tasks, such as that of

a stocker.  The claimant testified that he worked for Kroger for

approximately 10 years.  He basically testified that his job

duties as a stocker required that he use an electrical jack to

unload trucks of merchandise to a back room of the store.  Once

this was done, the claimant would then take the merchandise out

on buggies to the floor, and then stock it and rotate it.  

     Prior to September of 2011, the claimant denied that he was

having any medical problems that limited him from performing his

job duties at Kroger.  The claimant specifically denied that he

was being treated regularly for any back condition before

September of 2011.  

     He explained:

Q All right.  Tell us what happened on September 18,
2011.

A Well, as we say, this incident, as I was coming out of
the back of the truck with an electric jack, which you come
out, you turn to the right and it goes back down a hallway,
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to set the stuff down off the electric jack.  As I was
coming out of the truck, up the ramp, and started to turn, I
had to stop the jack immediately.  It started to fall over
on me.  I reached my hands up.  After I let go of the
electric jack it will instantly stop.  Put my hand up to
keep it from falling on me, and that's when my back popped.

Q Okay.  What was on the electric jack?

A As far as my memory sets me well, was eggs and some
type of that nature.

Q Okay.  And so how high was this stack of product?

A They can range from six feet to seven, you know, maybe
higher, eight feet.

Q How high were they on that day?

A I would say at least eight, maybe nine at most.

Q And so for lack of better words, it was trying to tip
over and you were trying to stop it?

A And I was trying to stop it from coming on me
completely.

     According to the claimant, he felt a pop in his back and a

burning pain came over his lower back.  The claimant testified

that he felt the burning pain in his “third lumbar,” and it ran

down his right leg, along with spasms.  He stated that he has

never had these type of symptoms before.  

     Specifically, the claimant testified:

Q Okay.  Now, did you tell anybody at work about this
incident?

A I told, like I said, the fellow that was here, and some
others in there, but as it stands, you know, what you heard
his testimony, and you hear mine.  And like I said, I gave -
- there was a Randy Kissee that was back there, and I told
others.
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Q Well, and I'm not worried about what --

A Right.  Right.

Q -- Mr. Hamilton said.  I need you to testify, David --

A Right.

     Upon further questioning, the claimant testified that the 

accident occurred around 1:00 p.m., or 1:30 p.m.  Next, the

claimant was asked to briefly and succinctly state who he

reported this incident to and he replied, “At that moment I did

not.”  

     With respect to why he did not report his injury, the

claimant gave the following explanation:

A Because I -- in my own opinion -- and I've got nothing
against Ms. Jamie McMinn, a great boss in my eyes.  When you
report something of that nature at that moment, in my own
opinion, it never -- it never responds to the facts of what
happened.  So I went on my own to go to the doctor at that
moment to get a report of what happened.

     The claimant verified that the first doctor he saw after the

alleged incident was Dr. Julia Allen, at the Batesville Family

Practice Clinic.  He admitted that when he saw Dr. Allen, he was

having significant muscle spasms down his right leg.  The

claimant maintained that he was also having shooting pains down

the right leg.  He denied ever having experienced these types of

symptoms prior to September of 2011.  The claimant verified that

he continued treating with Dr. Allen, and that she suggested he

have an MRI performed.  This was performed on October 26, 2011.

     He testified:
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Q All right.  And did you provide any of this information
to your boss or someone at Kroger in management?

A I established to her that I had went to a doctor.

Q Okay.  What did you tell -- and try not to use words
established.  Try to tell me exactly what you did.

A Yes, sir.

Q Did you tell anyone at Kroger that you'd gone to the
doctor?

A I went and told Jamie.

Q All right.  What did you tell her?

A That I had went to a doctor, that I had told her prior
that I had had an injury here, and it went from there.

     Next, the claimant admitted that he was placed on light

duty.  He verified that Kroger restricted his duties to a light

duty position for some period of time.  Although the claimant did

not recall for exactly how long he was given light duty work, but

he testified that Kroger restricted his duties for six to eight

months, perhaps even up to a year.  These light duties involved

handing out ads, at the front of the store.  He verified that Dr.

Allen released him to full duty, on November 29, 2011.  However,

the claimant maintained that at that time, he was still having

pain and muscle spasms in his back.  The claimant verified that

once he returned to work after this release, Kroger put him back

to work in a full-time position.                                  

     The claimant agreed that he did not receive any medical care

after that until 2012.  He attempted to explain:
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Q And why not?

A Well, as far as I know is, like I said, I was wondering
why that I had pain, and I did receive one phone call, and
that was from a therapist, and wanted to give me therapy,
and I said, I'm in too much pain to even be back at work.

Q Okay.  You were still having problems, though, after
this November 2011 date?

A I was still having pain in my body.

Q And you went back to work for Kroger?

A Went back to work.

     He testified that he had conversations with Jamie, from time

to time, about if he was ever going to get any workmens [sic]

compensation, but he never got a full response.  

     Regarding the Form AR-N, the claimant testified:

Q Did you fill this form out at the request of anyone
specific?  For instance, did someone at Kroger say, you need
to fill one of these out?

A No.

Q Why did you fill this document out?

A No one that I know of specifically alleged me to do
anything.

Q How did you get this document to fill out?

A From Jamie.

Q Okay.  So Jamie gave it to you and said what?

A I'm not real sure what she said at all.

Q She didn't ask you to make a paper airplane.  What, did
she ask you to fill it out?

A She asked me, I guess, to fill it out.
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Q Okay.  And so that's what you did?

A That's what I done.

Q And you filled it out on October 20th; is that correct?

A That's what it says, correct.

Q Okay.  And in response to this document -- or did you
turn it back in to Jamie after you filled it out?

A I believe I did.

Q Okay.  In response to turning that in, did you ever
receive any sort of information about a Workers' Comp claim
you had?

A Not that I know of.

Q Okay.  After submitting this document, David, we just
discussed, were you ever sent to a company doctor for an
evaluation?

A After the one that I went to, or --

Q No.  Listen to my question.

A Okay.

Q After you filled this document out, okay, did Kroger
ever send you to a company doctor for an evaluation?

A No.

     The claimant testified that he made it clear to Kroger that

he had sustained a back injury in September of 2011, and that he

also made it very clear to them that he needed to be seen by a

doctor.  He also stated that he needed his job at that moment, so

he respected his boss’ decision.

     With respect to when and how his job ended, the claimant

explained:
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Q When did it end?  Let's talk about that.  When did it
end?

A I can't give you a specific date.  Like I said, I'm not
good on dates.  That's one of my biggest things.  But it
ended in the result of me being wrote up and let go.

Q Okay.  So you were terminated?

A Terminated.

Q Okay.  Do you think that was some time in 2012?

A Sometime there.

Q Okay.  Do you think the termination had anything to do
with this allegation that you had a Workers' Comp injury?

A I believe so.

Q And why do you think that?

A Because this is –- when I became hurt and all the facts
would lead up to being hurt, to being moved, to being put
here.  In my belief I shouldn't have never been moved.  I
should have been put back to the position.  I should have
been -- you know, I want to send you to another doctor, this
type of matter, things that would have make closure, that it
just simply did not.

Q Okay.  So you think the fact you didn't get sent to a
doctor and your positions at Kroger changed after this
allegation --

A Certainly.

Q -- leads you to believe that you were terminated for
having this accident at work?

A Certainly.

Q Okay.  Now, there were other circumstances alleged
preceding your termination; is that correct?

A Correct.

Q Okay.  That were not work related?



11

A Correct.

     The claimant testified that he continues to suffer from

symptoms that he began to experience after September 11, 2011. 

According to the claimant, he has spasms, and pain that goes down

his right leg, as of the date of the hearing.  He denied that he

has worked since being terminated by Kroger in 2012.  The

claimant testified that following his alleged incident, he was

off work approximately a month.                                   

     On cross-examination, the claimant verified that during this

incident, with the product falling off of the pallet, he caught

the product with both hands.  He verified that during his

deposition, he testified that he caught it and went down on one

knee, and that there was a loud pop in his back.  The claimant

admitted that during his deposition, he testified that Vince

Hamilton was right there and heard it.  He verified that he

disagreed with Mr. Hamilton’s testimony.  The claimant maintained

since September of 2011, all the way through the date of the

hearing, he continues to suffer the same severe back pain.     

     The claimant was shown a copy of Respondent’s Exhibit 2,

page number 3, which is an Associate’s Work Related

Injury/Illness Report.  He testified:

Q Mr. Brewer, I want to show you, today's date says
October 14th, 2011; do you see that?

A I see that, sir.
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Q And that is your signature at the bottom?

A Yes, sir.

Q And just to -- because the Judge is going to be looking
at these forms later, on the date of injury up here at the
top, that doesn't make any sense.  It's a 12, period,
November.  Do you see where it says that?

A Yes, sir.

Q Mr. Brewer, what were you trying to say there?

A I don't have a clue in my mind what's there.  All I do
know is I was trying to show the statement that I was hurt -
-

Q I understand.

A -- and they were needing some type of a date.

Q Okay.  So at least when you filled out this exhibit,
this Exhibit -- page number three, dated October 14th, 2011,
the date of injury is 12 -- you wrote down 12, period,
November?

A Right.

Q That is your handwriting, correct?

A That is.

Q Now, in the next page -- and your attorney went over
this one with you just a second ago.  It's called an
Admission Form AR-N, and it's actually page number four, and
again, this was filled out on October 20th, 2011, correct?

A That's correct.

Q Is that -- the date there that's written in, 10/20/11,
is that your writing?  Does that appear to be your writing,
Mr. Brewer?

A I can't say that.  I can say this --

Q Okay.
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A -- here is mine, but I can't say that.

Q I was just trying to find out who filled out what.  But
the signature we see, David Brewer, is your signature?

A That's mine.

Q All right.  And on this form, the date of injury is --
somebody put down, 9/18/2011, correct?

A Correct.

Q And, in fact, the writing here on what part of your
body injured, back, third lumbar, did you write that, or did
somebody else write that?

A That's not my handwriting there.

Q Do you know who filled that out?

A I cannot absolutely say.

Q Well, did you tell them at that time that it was your
back and it was your third lumbar?

A I did.

Q Same level you told us today?

A Same level.

Q And then here, the next page, number five, it says,
Transitional Light Duty Tasks, and it says date of injury,
October 25, 2011.  Okay.  Is this your -- and it has your
name on it, right?

A Right.

Q It looks like the physician has October 28, 2011, at
the bottom, and then Doctor Julia Allen; do you see that?

A Julia Allen.

Q And that's the doctor you went to --

A That's --

Q -- initially?
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A That's the doctor I went to.

Q On October the 14th --

A Uh-huh. 

Q -- is that correct?

A That's correct.

Q Okay.  And she continued to treat you for a while?

A A while.

     He admitted that the only back injury that he is claiming is

the one that occurred somewhere before October 14, 2011, which he

described during the hearing.  The claimant admitted that if the

day of his injury was September 18, 2011, the first day he

reported it to his store manager, Ms. McMinn was October 14,

2011.  The claimant maintained that he was in severe pain that

whole month, but continued to do his job.  The claimant admitted

that when he reported his injury to Ms. McMinn, he told her he

had already been to see a doctor(Dr. Allen), which was his family

doctor.  He agreed that shortly after that, Kroger put him on

light duty, and kept him on light duty until Dr. Allen released

him to full duty.  The claimant further agreed that he returned

to work and worked until he was terminated.  He verified that he

testified during his deposition that he worked for Kroger until

early 2012.     

     The claimant admitted that although he testified on direct-

examination that he worked light duty for six to eight months
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after October 2011, this would have taken him over into the

summer of 2012.  However, he admitted that he was not working at

Kroger after early 2012.  He admitted that at the time of his

termination, he was doing full duty.  The claimant verified that

at this point, he was not seeing a doctor for his back pain.  

     He admitted that he was terminated due to do some complaints

of sexual harassment by him from a female employee at the Kroger

store.  The claimant admitted that he was written up three times

for those sort of complaints, and that the third complaint, Ms.

McMinn told him he was being terminated.  However, he continued

to maintain that he was still in severe pain at that point.  

     The claimant admitted that he did not seek medical treatment

after January 1, 2012, again until on October 25, 2012 during a

medical visit.  At that time, the claimant saw Dr. J.R. Baker, a

doctor there in Batesville.  The claimant admitted that he went

to see Dr. Baker on his own.  He maintained that he told the

doctor all of the information about irregular heartbeats, and

scolisosis.  The claimant testified that he was born with this,

which is curvature of the spine.  During his visit with Dr.

Baker, the claimant complained of left side spasms, over the rib

cage area, and requested a refill on his medications.  The

claimant admitted that he told Dr. Baker he was applying for

disability.  

     Upon being questioned about the reporting of a back injury
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on October 25, 2012, the claimant stated that he told Dr. Baker

that he was there due to his injuries.  The claimant had no

response concerning the fact that in several medical reports

authored by Dr. Baker, there is no mention of a back complaints

until May 15, 2013.  He admitted that within a couple of months

of seeing Dr. Baker, he retained legal counsel, and then filed a

claim seeking benefits for his back pain.     

     The claimant was asked why he waited a year and a half to

claim benefits, and he explained that he did not want to have go

through a lot of riffraff like he did with his shoulder accident.

 The claimant admitted he had a shoulder injury in 2007, which

was accepted as compensable.  He further admitted that the

respondent-insurance carrier paid medical benefits, and that he

was off work a received benefits.  He admitted that he saw Dr.

Angel for this injury and became upset because he thought Dr.

Angel had committed malpractice.  The claimant testified that Dr.

Angel stood in front of him and his wife and told them he had did

so. The claimant admitted that he stopped seeing Dr. Angel and

returned to work at Kroger full time, on his shoulder.  However,

the claimant readily admitted that whatever happened with his

shoulder has resolved and that it is okay.  

     The claimant admitted that he was aware that the reporting

policy was that if he got hurt on the job, you should report the

injury to your supervisor.  The claimant agreed that if he got
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hurt on September 18, 2011, he did not tell Ms. McMinn until

October 14, 2011, and he did not immediately report it.  He

admitted that when he reported his injury, he was already seeing

a doctor, and at that point, Kroger put him on light duty because

he was claiming he had injured himself on the job.  

     Under further questioning, the claimant admitted that he got

a letter stating his claim was pending.  He denied having

received a letter stating that his claim was being denied.

However, the claimant explained that he has moved several times

and his mail could have gotten “mixed-up.”  The claimant verified

that he has recently gone through a divorce.  After being asked a

second time, the claimant admitted that when he went back to full

duty and before he was terminated, he never went back to Ms.

McMinn and said, “I’m still hurting; I need to see another

doctor.”  He also admitted that he was terminated, and up to the

filing of his claim in the middle of the summer of 2013, he never

went back to the Kroger store or called them and said, “I need to

see a doctor.”       

     The claimant admitted that during his deposition testimony,

when asked about what other possible witnesses there could be,

and he stated that Vince was the only possible witness to this

accident.  With respect to these other people he named during the

hearing, the claimant explained, “They just don’t want to get

involved in –-.”  However, the claimant next testified that Vince
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was the only witness.  

     On redirect examination, he denied that anything ever became

of the sexual harassment allegations.  He admitted that he only

completed the seventh grade.  The claimant admitted that has

difficulty reading and writing.  He admitted that he signed some

of the documents placed in front of him, but denied that he was

able to easily read the contents of those documents.  The

claimant stated that he does not understand a lot, and was in all

special education classes.                                      

     Jamie McMinn, testified at the hearing, on behalf of the

respondents.  As of the date of the hearing, she had worked for

Sulphur Rock Magnet School District as a substitute teacher.  She

previously worked for Kroger for 15 years.  During Ms. McMinn’s

entire tenure at Kroger, she worked in management.  In September

of 2011, Ms. McMinn worked at Kroger in Batesville, as the store

manager.  She had previously worked at other Kroger stores within

Arkansas, as co-manager and as a front end coordinator.  When she

transferred to the Batesville store, she transferred in as the

store manager.  In September of 2011, she had worked at the

Batesville store for about a year and a half.  

     Ms. McMinn testified that Kroger’s policy regarding the

reporting of on-the-job injuries, is that you report them

immediately to your supervisor, and then the supervisor reports

it to Sedgwick immediately.  Counsel for respondents next showed
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Ms. McMinn a copy of Respondent’s Exhibit 2, page three, which is

an Associate Work related Injury/Illness Report that was signed

by the claimant.   Ms. McMinn explained that the claimant came to

her in October and told her he had injured his back several weeks

beforehand.  At that point, they started processing the paperwork

for a back injury.  Ms. McMinn testified that once an employee

reports an injury, even though it is several weeks late, the same

procedure is followed, as if the injury was reported immediately

when it happened.  She went on to explain that they collect all

of the paperwork, and if the employee needs to see a doctor, they

refer them to Kroger’s Workmen’s[sic] Comp doctor unless it is an

emergency and after hours, then they send them to the emergency

room.  Ms. McMinn stated that Julia Allen at the Family Practice

Clinic, is Kroger’s Workers’ Comp doctor, in Batesville.  Dr.

Allen also happened to be the doctor that was seeing the

claimant.  She verified that once the process is in place,

management at the store does not decide whether a claim is

compensable.

     She verified that the claimant was on light duty, until the

end of November, and that he continued treating with Dr. Allen. 

Ms. McMinn explained that they follow all of the procedures as

the claim is being investigated.  Basically, Ms. McMinn verified

that while the claimant’s claim was being investigated, and if

the doctor says he can only do light duty, then they put him on
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light duty pending a decision by Sedgwick or the doctor.

     Regarding the claimant’s workers’ compensation claim, Ms.

McMinn stated that the claimant was released before she found out

that the claim was denied.  Once Ms. McMinn found out that the

claimant’s claim was being denied, she let the claimant know

this, and that they were still paying everything up until that

occurred, which included all the medical expenses and all of his

time off.  

     Ms. McMinn explained:

Q After Mr. Brewer returned to regular duties, what were
those duties?

A Well, Mr. Brewer was a grocery clerk, so he worked
within the dairy department, the dry grocery department, the
frozen food department.  Our grocery clerks work several
things.  He did switch around a lot, but that wasn't due to
a claim, that was due to he's a full-time clerk, and all the
hours are given to full-time clerks before part-time clerks,
and if we run out of hours, the part-time clerks don't have
any, so sometimes the full-time clerks have to do additional
different jobs than what they were doing beforehand.

     Upon further questioning, Ms. McMinn verified that the

claimant was terminated and that she was involved in this matter. 

Although Ms. McMinn did recall the exact date, she verified that

the claimant was terminated in 2012.  She agreed that after the

claimant returned to full-duty work, he continued to work without

any complaints to her.  Ms. McMinn specifically denied that the

claimant ever came to her and asked to see another doctor, or

stated that he was not happy with Dr. Allen or anyone else.  
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     She verified that the basis of the claimant’s termination

was sexual harassment of multiple female employees.  Ms. McMinn

testified that the claimant there were several incidents over a

long period of time; that he had been talked to, and coached on

sexually harassment, what it consisted of and what he should 

avoid doing.  She testified that the decision to terminate the

claimant was made through their human resource department. 

     On cross-examination, Ms. McMinn did not recall the date of

the last incident of alleged regarding the sexual harassment with

respect to the claimant.  However, she stated that the alleged

incident occurred after September of 2011.  Ms. McMinn admitted

that prior to September of 2011, the claimant had not ever made

any allegation that he was having back problems.  She verified

that the claimant regularly performed lifting activities. 

However, Ms. McMinn admitted that the claimant made a claim for a

back injury on October 12 or 14.  

     Ms. McMinn testified that she never received a full

diagnosis for the claimant because all of that information went

to Sedgwick.  According to Ms. McMinn, when the claimant reported

the claim to her, he had not seen a doctor.  Therefore, she

stated that the claimant may have reported the claim to her on

October 12.  Ms. McMinn testified that the claimant would

typically perform duties of lifting up to 50 pounds occasionally. 

She testified that the claimant was on light duty, but may have
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been off work a couple of days while they were determining the

light duty and so forth.  Ms. McMinn verified that from her

perspective, the claimant was not off work for a month.  

     She admitted that she provided the claimant a Form N to fill

out.  Ms. McMinn testified that Debbie Bird investigated the case

and spoke with the claimant over phone trying to get this form

fill out.  She admitted that on this Form, it probably is not the

claimant’s or her handwriting.  Ms. McMinn testified that

Kroger/Sedgwick covered the claimant’s visits to Dr. Allen until

he was released, which occurred on November 29, 2011.  She stated

that as far as she knows, Kroger covered the MRI. 

     Upon being questioned by the Commission, Ms. McMinn

testified that the claimant reported an injury to her for the

first time on October 12, 2011.                                   

     A review of the evidence shows that on October 14, 2011, the

claimant first sought medical treatment for his alleged work

injury of September 18, 2011, from Dr. Julia Allen.  At that

time, the claimant reported that “the pain began one week ago,”

after a pallet fell on him at work.  The pain was located in the

the lower back, with radiation to the lower leg.  According to

this medical report, the severity of the claimant’s pain was

moderate.  Overall, the claimant reported that his condition was

worsening.  On physical examination, the claimant had among other

findings, significant muscle spasms, and paraspinal spasm on
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palpation.  Dr. Allen assessed the claimant with “Lumbago,” for

which she prescribed Flexeril, MethylPREDNISolone(Pak), and

Tramadol.

     Dr. Allen took the claimant off work on October 19, 2011 for

one week, due to back injury at work.    

     On October 26, 2011, the claimant underwent an MRI of the

lumbar spine w/o Contrast, with the following conclusion, being

rendered by Dr. Andrew A. Finkbeiner:

1.  Suggestion of a soft tissue contusion within the      
superficial fatty soft tissues of the back at the L2, L3     
and L4 levels.  No definite osseous injury is     
appreciated. 
2.  L4 vertebral body is a lumbus vertebra. 
3.  Please see report for level-by-level description.        

     Dr. Allen continued to treat the claimant for back pain and

related symptoms.  On October 28, 2011, Dr. Allen placed the

claimant on light duty for now.

      On November 7, 2011, Dr. Allen referred the claimant for

physical therapy treatment due to back pain.

      Dr. Allen saw the claimant on November 29, 2011.  At that

time, she noted that overall, the claimant’s condition was

improving.  Therefore, Dr. Allen released the claimant to work

full duty.  

      The claimant did not seek any medical treatment until,

almost a year later.  It appears that the claimant underwent an

MRI of the brain on October 17, 2012. 

     On October 25, 2012, the  claimant saw Dr. J.R. Baker due to
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irregular heartbeat, scoliosis and left side spasms. 

     It appears that the claimant treated with Dr. Baker on

January 18, and on April 24, 2013 due to complaints unrelated to

his alleged injury.

     The claimant complained to Dr. Baker of back pain on May 15,

2013, for which he requested hydrocodone.

     On June 5, 2013, the claimant called Dr. Baker’s office

requesting a letter stating that he was disabled due to back pain

from injury at work for Kroger. 

     The claimant called Dr. Baker’s office requesting a referral

to a back specialist since he now had Medicaid.               

     Per an Associate Work Related Injury/Illness Report, the

claimant reported an injury to his back, which was caused by a

pallet while unloading a truck in the back room.  It appears that

the claimant reported an injury date of “12. November.”  The

claimant signed this report, which has a “Today’s Date” of

October 14, 2011. 

     A Form AR-N demonstrates that on October 20, 2011, the

reported an injury to his “back-3rd lumbar” due to an incident

with an 18 wheeler having let go of the pallet, which hit him in

the head and back.  This Form bears what appears to be the

claimant signature.  Here, the claimant alleged an injury date of

September 18, 2011.  

     The claimant’s attorney filed a Form AR-C on July 12, 2103
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alleged an injury to the claimant’s back on August 17, 2012.  A

brief description of the injury states,”Coming out of 18 wheeler

with load.  3,000 pound food palette slipped and hit me causing

my back to pop.” 

                           ADJUDICATION           

Compensability

     Here, the sole issue for determination is whether the

claimant sustained a compensable injury to his low back while

working for Kroger on or about September of 2011.  

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

     A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann.  

§11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence 

that he sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  Preponderance of the evidence means the 
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evidence having greater weight or convincing force.  Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find

that the claimant has failed to prove by a preponderance of the

credible evidence that he sustained a compensable injury to his

back, arising out of, and in the course of his employment with

the respondent-employer/Kroger.

     In the present matter, I find that the claimant was not a

credible witness.  A review of the transcript, the documentary

evidence, and the testimony elicited from Mr. Hamilton and Ms.

McMinn confirm my impression formed at the hearing.  The

claimant’s testimony is replete with inconsistencies and

contradictions.  In addition, to this the claimant’s is vague,

evasive, and confusing.  Moreover, the claimant has given

conflicting accounts of when and how his alleged accidental

injury occurred.

     Specifically, during the hearing, the claimant testified

that his injury occurred as he was coming out of the back of the

truck with a electric jack with a pallet of merchandise, and as

he was going up the ramp, the merchandise started to fall over on

him and he had to catch the merchandise.  On Form AR-N, the

claimant testified that the 18 wheeler let the pallet go and the 

pallet, causing him to grab falling merchandise to keep it from
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hitting him in the head.  His deposition account of the alleged

accident also differs from his testimony during the hearing.  

     Here, the claimant has given various dates that his alleged

accident occurred.  For instance, the claimant testified that his

accident occurred on September 18, 2011.  When the claimant saw

Dr. Allen on October 14, 2011, he reported to her that he had

injured his back a week ago.  On the Form AR-N, the claimant

reported an alleged accident date of “12-November.  Mr. Hamilton

credibly testified that the claimant told him a couple of weeks

after the alleged incident he hurt himself pushing a pallet.     

     During the hearing, the claimant gave conflicting and

confusing testimony regarding possible witnesses to his alleged

accident.  At one point in his testimony, the claimant testified

that there were other witnesses to the alleged incident, namely,

Mr. Randy Kissee, Mr. Hamilton and others.  However, the claimant

next testified that the only witness was Mr. Hamilton.  The

claimant admitted that during his deposition testimony, he

testified that the only witness to alleged incident was Vince(Mr.

Hamilton), and that he heard everything.  However, during the

hearing, Mr. Hamilton credibly denied that he witnessed any

aspect of an alleged incident.

     On cross-examination, the claimant readily admitted that if

he had an injury on September 18, 2011, he did not report it to

the store manager, Ms. McMinn, until or about October 14, 2011. 
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Ms. Minn’s testimony demonstrates that the claimant did not

report an injury to her until October 12, 2014.  Her testimony is

corroborated by the documentary evidence.  The instant claimant

had a prior compensable shoulder injury, and was well aware that

any on-the-job should be immediately reported.  He gave a

baffling explanation for not reporting his injury.  In this

regard, the claimant stated “in my opinion, when you report

something of that nature at that moment, in my own opinion, it

never responds to the facts of what happened.”  Albeit, the

claimant admitted that when he had his 2007 shoulder injury at

Kroger, it was accepted as compensable and appropriate benefits

were paid.  Following the claimant’s 2007 injury, he returned to

his regular duties at Kroger.  The evidence demonstrates that the

claimant returned to work for Kroger without any type of

retaliatory action by Kroger.

     Here, although the claimant maintained that he went to the

doctor and then reported his alleged injury to Ms. McMinn, she

credibly denied that the claimant had seen a doctor when he

reported an alleged injury to her.  The claimant sought initial

treatment from Dr. Allen for his alleged back injury.  On

November 29, 2011, Dr. Allen released the claimant to return to

full duty.  The claimant returned to work for Kroger and

performed full-duty work duties, until his termination in early

2012.  Ms. McMinn credibly testified that after his return to
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work in November of 2011, at no time did the claimant ever make

any complaints to her or request treatment for his back.  I think

it is noteworthy that after Dr. Allen released the claimant to

full duty work in November of 2011, he did not seek treatment for

his alleged back injury until May of 2013, when he saw Dr. Baker.

I think it is noteworthy that the claimant had seen Dr. Baker for

three prior office visit before he mentioned anything about his

back.  The claimant also exaggerated the amount of time he was

allowed to work light duty at Kroger, which would have extended

to time when he was not even employed by Kroger.

     Nonetheless, in light of all of the foregoing, it would

require sheer speculation and conjecture to attribute the

claimant’s current back problems to his employment with Kroger. 

Conjecture and speculation, however plausible, cannot be

permitted to supply the place of proof.  Dena Construction

Company v. Herndon, 264 Ark. 791, 575 S.W. 2d 155 (1979).         

     In sum, when comparing the claimant’s testimony to the

preponderance of the evidence, I find that the claimant was not a

credible witness.  Therefore, on the basis of the record as a

whole, I further find that the claimant failed to prove that his

need for treatment and disability for his back problems arose out

of and during the course of his employment, and that his back

condition was the result of a specific incident of September 18,

2011.  As a result, this claim is hereby respectfully denied and
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dismissed in its entirety.  All other issues in this matter are

hereby rendered moot and have therefore not been addressed herein

this Opinion.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at    
    all relevant times, including September 18, 2011.

3.  I hereby accept the aforementioned stipulations as fact.

4.  The claimant failed to prove by a preponderance of the   
    credible evidence that he sustained a compensable injury 
    to his back injury arising out of and in the course of   
    his employment with the respondent-employer/Kroger       
    on or about September 18, 2011.  

               
                             ORDER

     For the reasons discussed herein this Opinion, this claim

for a back injury on September 18, 2011, must be, and hereby is,

respectfully denied.              

      IT IS SO ORDERED.

                                                          
                                                                  
                                   ________________________
  CHANDRA L. BLACK

Administrative Law Judge


