
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G004836

RAY BRANCH, EMPLOYEE CLAIMANT

KROGER LIMITED PARTNERSHIP I,
SELF-INSURED EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT SERVICES, INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED JULY 15, 2014

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant appeared pro se.

The respondent was represented by HONORABLE MICHEAL L.
ALEXANDER, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 3,

2014, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on January 27, 2014.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The employee/employer/carrier relationship existed
on the date of the alleged injury of July 8, 2008. 

2. Respondents have denied/controverted this claim in
its entirety.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of back injury on July 8, 2008.

2. Kroger’s liability for temporary partial
disability benefits and my out of pocket medical
and pharmacy expenses.
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1Mr. Branch also faxed to the Commission on July 9,
2014, four pages about Kroger jobs in Arkansas in 2014.  Mr.
Branch did not file with those four pages any sort of
motion, any sort of explanation for sending the fax, or any
indication that he also provided those four pages to Mr.
Alexander.  Those four pages were not blue-backed and will
not be discussed any further herein.

Respondent:

1. Whether the claimant’s claim for alleged injury on
July 8, 2008, is barred by the relevant statute of
limitations.

2. In the alternative, compensability of an alleged
injury on July 8, 2008.

The record consists of two volumes: (1) the June 3,

2014, hearing transcript and the exhibits contained therein,

and (2) Mr. Branch’s motion dated July 7, 2014, and Mr.

Alexander’s response dated July 10, 2014, which I have

“blue-backed” together into a second volume.1

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/carrier relationship existed
on the date of the alleged injury of July 8, 2008.

2. On July 17, 2013, the claimant filed at the
Arkansas Workers’ Compensation a Commission Form
AR-C seeking benefits for a lower back injury
allegedly sustained on July 8, 2008.

3. The last payment of compensation by Kroger for
this allegedly work related injury occurred in
2010.

4. The claim filed on July 17, 2013, was not filed
within two years from the date of the alleged
injury. 

5. The claim filed on July 17, 2013, was also not
filed within one year of the last payment of
compensation.
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6. The claim filed on July 17, 2013, is therefore
barred by the applicable statute of limitations.

 
DISCUSSION

Issue 1: Statute Of Limitations

Arkansas Code Annotated Section 11-9-702(b)(1)

provides:

(1) In cases in which any compensation, including
disability or medical, has been paid on account of
injury, a claim for additional compensation shall be
barred unless filed with the commission within one (1)
year from the last payment of compensation or two (2)
years from the date of the injury, whichever is
greater.

In the present case, Mr. Branch filed at the Commission

on July 17, 2013, a Form AR-C requesting benefits for a low

back injury identified as having occurred on July 8, 2008.

(Comm. Exh. 2 p. 2) This claim was therefore filed more than

five years after the date of the alleged injury.

With regard to the possible payment of medical or

disability on account of this alleged injury, Mr. Branch

testified at the 2014 hearing that he went to his personal

physician, Dr. Hearne, the day after the injury, that Dr.

Hearne took care of everything including providing

medication for the back injury, and that his personal

insurance from First Student paid for everything. (T. 9, 22) 

Medical records in evidence indicate that Mr. Branch

saw Dr. Hearne for an office visit on approximately forty

(40) occasions between September of 2004 and February 27,

2013, and many of those visits involved back pain symptoms
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2Those documents refer to the customer lifting incident
at issue in this case, but at that time could only pin the
date of injury down so far as occurring in “summer of 2008".

to at least some degree. (R. Exh. 1 p. 1 - 127) In addition,

however, this examiner sees no credible evidence in the

record inconsistent with Mr. Branch’s testimony indicating

that his personal insurance through First Student, and not

workers’ compensation, paid for Dr. Hearne’s treatment.  I

find on this record that Mr. Branch’s insurance through

First Student, and not Kroger or Sedgwick Claims Management

Services, Inc., paid for Dr. Hearne’s treatment.

However, the record also contains several of Kroger’s

written reports of injury and a Form N each completed in

January of 2010, and all related to the 20082 injury. (R.

Exh. 2 p. 1-7) In addition, the medical records in evidence

also include a report from Concentra in North Little Rock

dated April 26, 2010, about treating Mr. Branch for that

injury.  The report also includes a proposal that Mr. Branch

undergo a bone scan, physical therapy and follow up. (R.

Exh. 1 p. 67)

Although there are no additional reports in evidence

thereafter from Concentra or the treatment proposed that day

by Concentra, the record does include two Form AR-4's filed

at the Commission in September of 2010, indicating that

Kroger paid $190.50 in hospital expenses and $68.48 for

medicine or drugs toward this alleged injury prior to
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September 20, 2010. (Comm. Exh. 2 p. 3-4) In addition,

Kroger did not file a Form AR-2 controverting this claim for

the first time until June 10, 2010.  (Comm. Exh. 2 p. 5) On

June 11, 2010, the Commission sent Mr. Branch notice that

Kroger was denying the claim from that point. (R. Exh. 2 p.

10)

The report from Concentra, the two Form AR-4's filed in

September of 2010, and the AR-2 filed in June of 2010, taken

together, persuade this examine that Kroger did in fact

provide to Mr. Branch “medical” compensation through

Concentra, within the meaning of the term “medical” as used

in Arkansas Code Annotated section 11-9-702(b)(1), for a

brief period between January 30, 2010 (when Mr. Branch

filled out injury reports at work), and June 10, 2010 (when

Kroger controverted the claim).  In addition, since Kroger

provided the medical in the first half of 2010, i.e., less

than two years after July 8, 2008, Kroger’s providing that

medical through Concentra tolled the statute of limitations

for an additional one year after the last payment of medical

in 2010.  However, there is also no dispute that Mr. Branch

did not file his Form AR-C at the Commission until July 17,

2013, i.e., more than three years after the respondents

controverted additional benefits and thereby stopped

providing compensation as of June 10, 2010. 
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Consequently, the statute of limitations ran in 2011

unless the treatment that Mr. Branch received thereafter

from Dr. Hearne further tolled the statute of limitations

until Mr. Branch filed his claim at the Commission on

July 17, 2013.  For the following reasons, I find that the

medical treatment that Dr. Hearne provided to Mr. Branch did

not toll the statute of limitations.

The Arkansas Courts have identified circumstances where

additional medical treatment was found to have tolled the

statute of limitations even though the employer, like here,

did not actually pay for the additional treatment that the

worker received.  For example, in Plante v. Tyson Foods,

Inc., 319 Ark. 126, 890 S.W.2d 253 (1994), the injured

worker had surgery and returned for follow-up with yearly

visits.  The doctor did not bill the insurer for the follow-

up visits, and the insurer did not have actual notice of the

follow-up visits.  The Arkansas Supreme Court stated that an

insurer must have either actual or constructive knowledge

that medical services are being provided before the insurer

is deemed to have furnished medical services.  However, the

Court also found that the insurer in Plante should have

known that additional treatment would be provided after

surgery for a number of reasons.  First, the Court indicated

that the respondent should have known that post-surgical

follow-ups would occur because “we can think of no better
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illustration of medical services with respect to the

provision of which an employer or carrier should have

knowledge than follow-up treatment from an authorized

surgery.”  Second, the Court indicated that “regardless of

whether the respondent had actual knowledge of the 1989 and

1990 [follow-up] visits, the respondent should have known

they would occur, especially given the 20% failure rate of

this petitioner’s particular surgery.”  Third, the Court

indicated that the employer could not prevail for the

physician having never submitted a separate bill for the

1989 and 1990 follow-up visits because the Court stated

these visits “were presumably included in the payment for

surgery.” 

However, I find the facts in this case distinguishable

from Plante and much more consistent with the facts

addressed in Barnes v. Fort Smith Public Schools, 95 Ark.

App. 248, 235 S.W.3d 905 (2006).  In Barnes, the claimant

received continued routine medical treatment from the time

of a work injury until filing a claim for additional

benefits in 2004, and the claimant asserted, in part under

the reasoning of Plante, that the treatment she received

tolled the statute of limitations until she filed her claim

for additional benefits.  In rejecting the claimant’s

argument, the Court found that neither the Fort Smith School

District nor its insurance carrier had actual notice or
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reason to know that the claimant was receiving medical

treatment at issue where (1) the claimant found out on

December 6, 2000, that Fort Smith School District and its

insurance carrier were denying any further medical

treatment; (2) the claimant submitted no bills to Fort Smith

School District or its carrier after that date and had no

further contact with either party after December 2000; (3)

Barnes’ medical bills after December 2000 were paid by other

entities; and (4) unlike Plante, “Barnes had no surgery, was

not under the care of a surgeon, and was not regularly

seeing a surgeon for post-surgery follow-up visits included

in the payment for surgery.”

By comparison in the present case, and similar to

Barnes (1) Kroger made clear on June 10, 2010, that Kroger

was controverting Mr. Branch’s injury and thereby

discontinuing Mr. Branch’s benefits as of that date; (2) by

Mr. Branch’s own account, his private insurance through a

different employer paid for everything with Dr. Hearne both

before and after June 10, 2010, and there is no indication

that Mr. Branch ever submitted any of Dr. Hearne’s bills to

Kroger; and (3) Mr. Branch never had surgery, and there is

no indication whatsoever in the record that Dr. Hearne was

ever even aware that Mr. Branch went to Concentra, much less

that Dr. Hearne was providing “follow up” to the short
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3I conclude that the statute ran at least by June 10,
2011, - one year from the date that the respondent
controverted additional benefits - rather than the earlier
date that the respondent actually provided Mr. Branch his
last authorized medical treatment - because the Full
Commission has previously interpreted on several cases that,
where a respondent has furnished medical treatment and has
either actual or constructive knowledge that the claimant is
receiving medical treatment or that the claimant will
require further medical treatment, the respondent continues
to furnish medical treatment until it communicates to the
claimant that it is controverting further medical treatment.
See generally, Bradford v. Peterson Farms, Inc., Full
Workers’ Compensation Commission, Opinion filed March 6,
2002 (E313909); May v. Travis Lumber Company, Full Workers’
Compensation Commission, Opinion filed March 31, 1998
(E202970); Ellison v. Therma Tru, Full Workers’
Compensation, Opinion filed October 22, 1996 (E113239 &
E317577)[each citing Plante v. Tyson Foods, Inc., 319 Ark.
126, 890 S.W.2d 253 (1994) and Safeway Stores, Inc. v.
Lamberson, 5 Ark. App. 191, 634 S.W.2d 396 (1982).]

period of authorized treatment provided to Mr. Branch at

Concentra.

Because I find that Dr. Hearne’s treatment did not toll

the statute of limitations, I find that the statute of

limitations ran at least by June of 2011, i.e., one year

after the respondents controverted this claim in its

entirety and thereby stopped providing compensation in June

of 2010.3

Issue 2: Mr. Branch’s Post-Hearing Motion

In a document entitled “Making A Motion” and faxed to

the Commission on July 7, 2014, almost five weeks after the

hearing, Mr. Branch noted that (1) Chenetra Johnson Gain was

listed on the respondents’ list of hearing witnesses in the

Prehearing Order filed on January 27, 2014, (2) Ms. Gain did
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not appear at the hearing, (3) Mr. Alexander never sent Mr.

Branch any information that Ms. Gain would not be present at

the hearing, and (4) Mr. Branch had intended to ask Ms. Gain

at the hearing about “that day in question.”  

Mr. Alexander has responded that (1) Mr. Branch was

advised at the prehearing conference that if he wanted to

have any person appear as a witness at the hearing, he could

obtain their appearance either voluntarily or through the

use of a subpoena, (2) Mr. Alexander was not required to

call any witness, whether or not the individual was listed

as a witness in the Prehearing Order, (3) Mr. Branch has the

burden of proof, and (4) Mr. Branch’s motion should be

denied or ignored.

To the extent that Mr. Branch may intend his motion to

be a request that the record be left open to take the

testimony of Ms. Gain, I note that Arkansas Code Annotated

section 11-9-705(c)(1) (Repl. 2012) provides:

(A) All oral evidence or documentary evidence shall be
presented to the designated representative of the
commission at the initial hearing on a controverted
claim, which evidence shall be stenographically
reported.

(B) Each party shall present all evidence at the
initial hearing.

(C)(i) Further hearings for the purpose of introducing
additional evidence will be granted only at the
discretion of the hearing officer or commission.

(ii) A request for a hearing for the introduction of
additional evidence must show the substance of the
evidence desired to be presented.
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In order to submit new evidence, the Arkansas Courts

have also held that the moving party must show that the

newly discovered evidence is (1) relevant; (2) is not

cumulative; (3) will change the result; and that (4) the

party seeking to introduce the evidence was diligent. Mason

v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960); Haygood v.

Belcher, 5 Ark. App. 127, 633 S.W.2d 391 (1982).  The

Commission has broad discretion with reference to admission

of evidence. Clark v. Peabody Testing Service, 265 Ark. 489,

579 S.W.2d 360 (1979).  In addition, I note that the

Commission is expected to adhere to basic rules of fair

play, such as recognizing the right of cross examination.

St. Paul Ins. Co. v. Touzin, 267 Ark. 539, 592 S.W.2d 447

(1980).

For the following reasons, I find that Mr. Branch’s

motion must be denied.  First, Mr. Branch has identified the

topic of the questions he would like to ask Ms. Gain (“that

day in question”), but he has failed to show the substance

of the additional testimony that he seeks to offer into

evidence, i.e., he has failed to show that he has actually

contacted Ms. Gain to determine what she knows and then

provide a summary of the substance of her allegedly relevant

testimony with his motion.  Because Mr. Branch has failed to

offer the substance of what Ms. Gain’s testimony would

actually be about “that day in question,” Mr. Branch has
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failed to comply with the requirement of Arkansas Code

Annotated section 11-9-705(c)(1)(C)(2) that he include the

substance of the new evidence with his motion.

Second, Mr. Branch has failed to establish that he

acted diligently in relying on the respondent to insure the

presence of Ms. Gain at the hearing, and then filing a post-

hearing “motion” when the respondents did not call Ms. Gain

to testify.  This examiner is not aware of any legal

authority indicating that either party is obligated to

actually call the witnesses listed in the Prehearing Order.

In the present case, the respondents did not call Chenetra

Johnson Gain, who they had listed as a witness in the

Prehearing Order, and Mr. Branch did not call Merlyne

Spencer, who he had listed as a witness in the Prehearing

Order.  It defies both logic and the rules of fair play for

Mr. Branch to suggest that the respondents did not proceed

fairly by failing to bring Ms. Gain to the hearing when he

himself chose not to bring his own listed witness, Ms.

Spencer, to the hearing.  In addition, I point out that this

examiner at the prehearing conference offered to prepare

subpoenas for either party to have served on any witness,

and the only subpoena either party requested was a subpoena

for Merlyne Spencer that was mailed to Mr. Branch for

service.
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Third, even if Mr. Branch had proffered some type of

summary of Ms. Gain’s requested testimony about “that day in

question,” I respectfully point out again that the existing

evidence establishes Mr. Branch did not file his claim for

benefits within two years from the date of his alleged

injury or within one year from the last payment of

compensation by the respondents - so that the statute of

limitations bars his claim for additional benefits.  Even if

testimony from Ms. Gains corroborated in all respects Mr.

Branch’s testimony about an incident and a back injury at

work in 2008, that fact alone would have no bearing on this

examiner’s mathematical analysis in concluding that Mr.

Branch’s claim for additional benefits filed in 2013 is

mathematically barred by the applicable statute of

limitations.  Consequently, I must also conclude that any

additional testimony - this time from Ms. Gain - about “that

day in question” could not possibly change the outcome of

the finding that this claim is barred by the applicable

statute of limitations. 

Because this examiner concludes that the present claim

for additional benefits is barred by the applicable statute

of limitations, and that any future claim for additional

benefits for Mr. Branch’s alleged 2008 back injury would

also for the same reasons be barred by the applicable

statute of limitations, I find moot the other hearing issues
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identified by the parties, i.e., compensability of an

alleged injury on July 8, 2008, and Kroger’s liability for

temporary partial disability benefits and for Mr. Branch’s

out of pocket medical and pharmacy expenses.    

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


