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Hearing before Administrative Law Judge Elizabeth W. Hogan on November 13,
2013, at Little Rock, Pulaski County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. J. Chris Bradley, Attorney at Law, North Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine if the claimant is entitled to additional

permanent partial disability benefits for wage loss.

At issue is whether or not there has been a change in the claimant’s physical

condition pursuant to Ark. Code Ann. §11-9-713.  All other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

8, 2010, at which time the claimant sustained compensable injuries at a

compensation rate of $389.00/$292.00.  Medical expenses, temporary total

disability benefits (until January 20, 2011), a 7% rating to the body as a whole, and

20% wage loss has been accepted.  See the Administrative Law Judge’s Opinion

of July 7, 2011, and the Full Commission’s Opinion of December 16, 2011.
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Since the last hearing, the claimant required two additional surgeries and the

respondents paid medical expenses, temporary total disability benefits (until

November 15, 2012) and an additional 2% rating to the body as a whole.  The

claimant is now drawing Social Security benefits.

The claimant contends his condition has deteriorated since the last hearing

and he is entitled to additional wage loss disability benefits.

The respondents contend all appropriate benefits have been paid.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript with the prior transcript incorporated by reference.

The following witnesses testified at the hearing:  the claimant, who was using

a cane, and his companion, Dody Simmons, both of whom are gregarious.  The

claimant walks with a limp (see also, Dr. Burks’ report of February 14, 2013,

regarding the limp).

The claimant, age 59 (D.O.B. January 27, 1955) has a G.E.D with work

experience as a mechanic.  His health history includes rheumatoid arthritis (for

which he takes hydrocodone), and multi-level spinal degenerative disc disease.

The claimant described four prior work-related injuries:  a broken big toe that

required a surgical pin which failed, necessitating more surgery and leaving a

deformity of the right foot; heat stroke; bilateral shoulder injuries; and repeat

infections of his right wrist due to working in wastewater.

At the time of the compensable injury, the claimant had worked for the

respondent employer about 13 years reading water meters.  On June 8, 2010, the

claimant was descending concrete stairs from a large water main when the railing

broke and he fell six feet onto fencing (barbed wire and chain link) below.  He
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injured his face (broken eye socket), cracked some ribs, and injured his right leg

and foot, neck, and back.

At the last hearing in April, 2011, the respondents had accepted the injuries

to the face, ribs and foot (with a 5% rating) but did not accept the neck and back.

This Administrative Law Judge awarded compensability of the neck and back

injuries, additional temporary total disability benefits, a 7% rating to the back and

50% wage loss.  On appeal, the Full Commission modified the wage loss award to

20% in an Opinion filed December 16, 2011.

Since the last hearing in 2011, the claimant has undergone two more

surgeries.  On February 21, 2012, Dr. Jesse Burks had to replace the hardware in

the claimant’s injured right foot.  The claimant occasionally requires oral antibiotics

and an ointment for a fungus that grows around the cadaver bone in his foot.  The

claimant also requires pain medication and special shoes that are replaced yearly.

The respondents have accepted and paid for this treatment.  On September 6,

2012, Dr. Adametz performed surgery on the claimant’s back and prescribed a

brace.  He assessed a 9% impairment rating.  The respondents accepted and paid

for this medical treatment and paid a 2% rating.

The claimant testified that after Dr. Rosenzweig gave him an injection, his

neck improved but he still has chronic foot and back pain.  The claimant stated that

taking steroid shots for his back had caused testicular swelling requiring surgical

draining by Dr. Houston.  He attributed his groin symptoms from “doing the splits”

when he fell from the staircase onto the fencing.  The claimant also has vision

problems related to the broken eye socket.  No medical records were presented

regarding testicular or vision problems and neither of these issues were discussed

at the prehearing conference.  This opinion is limited to additional wage loss and all

other benefits are reserved.
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MEDICAL EVIDENCE

The respondents’ medical packet is not in chronological order and is not

abstracted as required by the prehearing notice.

Reviewing the medical records generated since the last hearing, we begin

with irrelevant blood work tests, surgical check lists, anesthesia records, hospital

privacy records, hospital admission reports, a copy of the claimant’s driver’s license,

patient care plan, patient assessment notes, discharge orders, and fax cover

sheets.  There are also reports regarding a chest x-ray and bladder tests that have

nothing to do with the issues of this case.

Considering how long the Full Commission’s directive for exhibits has been

in effect, I cannot understand why it is so difficult for attorneys to present a

chronological packet of relevant exhibits and why they should not be held in

contempt for failure to do so.

Turning to the relevant exhibits, the claimant underwent surgery to repair

broken hardware in his foot on February 21, 2012, by Dr. Burks.  The doctor noted

healing by x-ray exam in his reports of February 28, 2012, March 8, 2012, March 22,

2012, May 3, 2012, and August 15, 2012.

AP and lateral of the right foot is obtained.  Plate is in good position.
No evidence of movement.

Status post revisional fusion first metatarsophalangeal joint, right foot.

Dr. Burks wrote lifetime prescriptions on May 16, 2012, and February 14, 2013, for

orthopedic shoes due to a “deformity of the forefoot”.  Dr. Burks also prescribed

lifetime pain management in his report of February 14, 2013.

The claimant returned to Dr. Adametz on March 6, 2012, with complaints of

back and bilateral leg pain and numbness, worse in the right leg.  The doctor

ordered an MRI scan which was performed on March 27, 2012.  The test showed

multilevel spondylitic changes with severe right foraminal narrowing at L3-4 and
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L5-S1.  Dr. Adametz commented in his report of March 27, 2012, that because of

the claimant’s altered gait from wearing a walking boot due to his foot surgery, it

was difficult to assess which symptoms were related to the spinal changes and

which were related to the altered gait.  He decided to defer any treatment until the

claimant no longer had to wear the boot.

The new MRI scan shows of course multiple problems, but the most
significant of which is a disc herniation at L3-4 on the right.  There is
a part that has extended out into the foramen.  There is a part of it
that has gone superiorly in the canal.  This sounds very much like
what they described back in 2010.

The claimant saw Dr. Adametz again on May 25, 2012, wearing a sling for

a torn left rotator cuff injury.  Again, treatment was deferred until the claimant

recovered from the shoulder repair.

In his report of June 6, 2012, Dr. Adametz recommended surgery at L3-4 and

L4-5 on the right.  Systemedic approved the surgery three months later on

September 13, 2012.

I reviewed his MRI scan again at length, and I still think the biggest
problem is that at L3-4 there is a disc herniation that has gone
superiorly with a fragment that has gone almost up to the L2-3 disc
space.  At the level of the L2-3 disc itself, I think there is just a slight
bulge.  There is also a portion of this L3-4 disc that has gone out
laterally and might actually affect the right L3 nerve root like the
radiologist suggested.  Also, at L4-5 there is kind of a right paracentral
disc protrusion.  It’s not real large and the radiologist just called that
one a bulge, but I think it is significant enough that it may be causing
some problems.  At L5-S1 there is sort of a narrowing out on the far
left edge, but again not enough that I would really recommend surgery
at that point.

I’m not even doing anything to the left side because I just don’t think
there is a clear cut enough lesion on the MRI scan to warrant it, even
though he does have some left-sided symptoms.

Surgery was performed on September 6, 2012, at L3-4 and L4-5 on the right

side.  In a follow-up report on October 5, 2012, Dr. Adametz noted that the claimant

takes hydrocodone for arthritis.  On November 14, 2012, Dr. Adametz assessed a

9% rating and recommended a back brace (see also May 14, 2013, report).  There
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is no explanation if the rating is in addition to the earlier 7% rating for a total of 16%

and there is no indication the respondents asked for clarification, but they paid an

additional 2% in permanent partial disability benefits to the claimant for a total of

9%.  Likewise, there is no evidence the respondents asked Dr. Burks about an

additional impairment rating for the foot and neither Dr. Burks nor Dr. Adametz were

asked about the healing periods.  If the Form AR-3 was changed to a mandatory

form,  the  answers  to  impairment  and  healing  periods  would  not  be  so  open

to misinterpretation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The issue to be addressed in this opinion is how the claimant’s physical

condition  has  changed  since  the  last  hearing  and  whether  it  has  altered  his

wage loss disability.  Since the last hearing he has undergone two surgeries (one

scheduled, one body as a whole) and been assessed an additional impairment

rating to his back.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.
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Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage-

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

The claimant is a 59 year old man with a G.E.D. who has performed manual

labor in the past as a mechanic and water meter reader.  Due to work-related

injuries, he has had multiple surgeries, a deformed foot requiring a lifetime of

orthopedic shoes, inserts and pain management, resulting in a limp.  He has also

injured his back resulting in surgery, scar tissue, a back brace, bilateral leg pain and

additional permanent impairment.  It will be very difficult for the claimant to find

employment and return to his pre-injury wages of over $14.00 an hour.  Accordingly,

I find the claimant is entitled to additional permanent partial disability benefits for a

chronic condition that worsened and required surgery.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on June 8, 2010, at which time the claimant sustained
compensable injuries at a compensation rate of
$389.00/$292.00.  Medical expenses, temporary total disability
benefits (until January 20, 2011), a 7% rating to the body as a
whole, and 20% wage loss has been accepted.  See the
Administrative Law Judge’s Opinion of July 7, 2011, and the
Full Commission’s Opinion of December 16, 2011.  Since the
last hearing, the claimant required additional surgery and the
respondents paid medical expenses, temporary total disability
benefits (until November 15, 2012) and an additional 2% rating
to the body as a whole.  The claimant is now drawing Social
Security benefits.

2. The claimant has proven a change in his physical condition
pursuant to Ark. Code Ann. §11-9-713 resulting in additional
impairment to the body as a whole, entitling him to wage loss
disability benefits in the amount of 5% for a total of 25%.

3. The respondents are liable for continuing medical expenses
(medication, treatment, orthopedic shoes and inserts) pursuant
to Ark. Code Ann. §11-9-508.  There is no medical evidence
attributing the fungus as a complication of the injury.
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4. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


