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Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. William M. Bridgforth, Attorney at Law, Pine Bluff,
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees. 

At issue is whether or not the surgery recommended by Dr. Bruffett is

reasonable and necessary pursuant to Ark. Code Ann. §11-9-508.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on March

21, 2012, at which time the claimant sustained a compensable left shoulder injury.

Medical expenses, temporary total disability benefits, and a 7% rating to the body

as a whole were paid.  There is a child support lien for two children through OCSE

(Case Id. Nos. 233081871 and 775033136).
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The claimant remains symptomatic and wishes to pursue surgical

intervention as recommended by Dr. Bruffett.

The respondents contend all appropriate benefits have been paid.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the deposition of Dr. Bruffett (taken February 19, 2014),

incorporated by reference.

The claimant was the only witness to testify at the hearing.

The claimant, age 49 (D.O.B March 27, 1967) has two years of college and

work experience as a certified welder.  He began work for the respondent employer

in June, 2003.  The claimant’s health history includes left shoulder surgery in 2008

and asymptomatic cervical degenerative changes.

The claimant was injured on March 21, 2012, when he lifted a bucket of

parts.  He initially thought he reinjured his left shoulder, but he was diagnosed with

radiating arm pain emanating from his neck.  He experienced cramping, numbness

and pain bilaterally in his arms, worse on the left.  The claimant stated that he had

sold his vehicle because the loss of range of motion in his neck makes it difficult to

turn his head to check for traffic.

On cross-examination, respondents pointed out the claimant initially reported

feeling and hearing a pop in his shoulder, not his neck.  And the reports of

numbness and pain in his arms were not reported until August, 2012.

MEDICAL EVIDENCE

The claimant sought medical treatment on March 21, 2012, the same day as

the injury, for left shoulder pain after lifting a bucket.  He was prescribed medication.

He was diagnosed with a strain and overuse syndrome at Delta Health Services.
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Dr. Pollard’s report of May 24, 2012:

This is a 47 y/o R-hand dominant man referred today by Dr.
Chambers for evaluation of a L shoulder injury.  The pt sustained a L
shoulder injury on the job on 3/21/12.  The pt works as a welder. . ..
On 3/21/12, the pt was lifting a bucket of parts when he felt and heard
his L shoulder pop. . . .  He still has some mild pain in the L shoulder
in the deltoid/acromioclavicular region and also some stiffness in the
L shoulder at times.

The pt is s/p a previous L shoulder injury in Dec 2006. . . .  The pt
ultimately required a resection of the L distal clavicle in Feb 2008.
The pt tells me that since I saw him last for that problem back in Sept
2008 he has been doing well with his L shoulder.  He has been back
doing his regular work as a welder.

I have recommended continued observation and symptomatic
measures.

Dr. Pollard’s report of August 21, 2012:

The patient notes that he is having a lot of pain in his left shoulder
and he is also complaining of numbness and weakness in his left arm.
He has been back at work and some of the duty at (sic) he is doing
now seems to be aggravating his shoulder.

The patient remains symptomatic.  He indicates that the shoulder is
actually doing worse than it was when I saw him back in May.  He is
also complaining of symptoms of numbness and weakness in the left
upper extremity.  It is hard for me to tell whether his problem is
coming from the shoulder or whether he might have cervical radicular
issues.

Dr. Pollard ordered MRI scans of the shoulder and neck and imposed work

restrictions.  A July 29, 2013, MRI scan showed multilevel degenerative disc

disease and Luschka joint disease.  Minimal disc bulging was noted at C3-4.  The

respondents sent the claimant to Drs. Bruffett and Rutherford in October, 2012.

Dr. Bruffett’s report of October 3, 2012:

Mr. Berry got injured at work.  He says he was placed on a van line
which was more physical than what he was used to doing.  He started
having neck pain with radiation down his left arm.  He saw Dr. Pollard,
who did his shoulder surgery in the past, and an MRI of the cervical
spine was obtained.  He was given some limitations at work, and they
were not able to accommodate him there.  He has not been working
recently.  He has pain in his neck with radiation down the left arm.  It
seems to follow a C7 type distribution, but it is not totally specific in
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that regard.  It is worse with activities such as lifting, bending and
twisting.

X-rays of his cervical spine . . . show some degenerative changes.
His MRI scan . . .  indicates foraminal stenosis at C5-6, C6-7.  It does
not look all that severe to me.

With regards to his work, I think he is willing to go back, but he thinks
the van line is too strenuous for him.  If he could do the small parts
and suspension area, I think that would be reasonable.  We will have
him go back to work on the 22nd.

Dr. Rutherford conducted an EMG/NCV study on November 8, 2012, which

he interpreted as normal.  The doctor ordered a Functional Capacity Evaluation

(FCE), which was valid for the medium demand category and released the claimant

to return to work.  He was advised to use ibuprofen for pain control.  Dr. Rutherford

referred the claimant back to Dr. Bruffett possibly due to symptoms from the cervical

stenosis.

The claimant returned to Dr. Bruffett on April 3, 2013.  He was having

difficulty performing his job duties.  Dr. Bruffett recommended permanent work

restrictions.  He assessed a 7% rating to the body as a whole based on the Fourth

Edition of the AMA Guidelines although he does not explain the nature of the injury.

I assume he is rating the stenosis.

In a report dated July 31, 2013, Dr. Bruffett discussed surgical intervention

with the claimant because the employer did not accommodate the claimant with his

job duties.

I have tried to keep him in the work force.  He has wanted to avoid a
position noted as working on the “van lines”.  Apparently, he can
tolerate things pretty well as long as he is not in that position.
However, his employer wants him to be there, I guess, and every time
he goes back to it he has increasing symptoms. . . .  I told Mr. Berry
we either can otherwise (sic) modify his environment, or we are going
to have to modify him.  He does not want to or cannot go to work
anywhere else. . . .  It is not that I have wanted to do surgery on Mr.
Berry; it is just he keeps coming here with these complaints, and, no
matter what else I recommend, it keeps coming back to these
increased symptoms and his inability to work.
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. . . I think the best plan would be an anterior cervical decompression
and fusion at C4-5 and C5-6.

My plan after his surgery is to let him heal for 6 to 12 weeks and then
obtain a functional capacity evaluation.  That will definitely define
whether he can return to the van lines or not or exactly what position
he is going to work at.

I’m not sure I follow Dr. Bruffett’s logic with his plan of action.  The claimant

had an FCE in December, 2012, but there is no job description analysis for

comparison.

Although Dr. Bruffett’s medical records seemed equivocal on the issue of

surgery, his deposition made it very clear that he attributes the claimant’s condition

and need for treatment as causally related to the claimant’s injury.

In his deposition, Dr. Bruffett explained that the claimant’s prior shoulder

surgery in 2008 had no effect on the degenerative neck condition (Depo. p. 7,

14-15).

Dr. Bruffett testified the claimant reported neck pain associated with a

change in his job duties.  Dr. Bruffett referred him to Dr. Rutherford who ordered

EMG/NCV testing, which was interpreted as normal and an FCE, which was

deemed valid.  The claimant was released to regular duty on January 10, 2013.

The claimant returned to Dr. Bruffett three months later on April 3, 2013, and

his injury (stenosis?) was rated at 7%, which the respondents accepted.

Dr. Bruffett is proposing a two-level disc fusion to alleviate pain (Depo. p.

10-12, 24).  He estimates a three month healing period and a 13% rating (including

the previous 7% rating).  Presently the claimant is being prescribed medication for

pain, inflammation and muscle spasms.

Dr. Bruffett opined that the claimant’s need for treatment was caused by the

injury (Depo. p. 12, 16, 18, 26-27).  His opinion was unchanged despite the fact that

medical records show the claimant reported a pop in his shoulder, not his neck; his
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shoulder improved and he was released; and his arm numbness and pain did not

begin until August, 2012, five months after the accident.

Dr. Bruffett stated there is sometimes confusion in the symptoms, diagnosis

and treatment where the neck and upper extremities are concerned.  He attributed

this to a double-crutch syndrome, (Depo. p. 16) as the neck and shoulder are

interrelated.  Because the claimant had prior shoulder surgery, there was a natural

assumption that the lifting incident aggravated his shoulder when it really affected

his neck.  He attributed the change in symptoms over a five month period as a

progression of symptoms with job duties on the van line.  These opinions were

expressed within a reasonable degree of medical certainty.

Dr. Bruffett conceded that a change of symptoms could also be associated

with an injury in August 2013 if the claimant was deceitful.  It was also possible the

claimant would have needed surgery for stenosis even without any injury (Depo. p.

19-22).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The sole issue is whether Dr. Bruffett’s recommendation for surgery is

unreasonable and unnecessary pursuant to Ark. Code Ann. §11-9-508.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately
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diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

The respondents accepted and paid the impairment for this claim and now

Dr. Bruffett is recommending surgery in the hopes he can alleviate the claimant’s

pain and allow him to keep working.  Treatment to alleviate pain for a compensable

injury is reasonable and necessary medical treatment.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on March 21, 2012, at which time the claimant
sustained a compensable injury.  Medical expenses, temporary
total disability benefits, and a 7% rating to the body as a whole
were paid.  There is a child support lien for two children
through OCSE (Case Id. Nos. 233081871 and 775033136).

2. The claimant has proven by a preponderance of the evidence
that treatment recommended by Dr. Bruffett is reasonable and
necessary in relation to the compensable injury.

3. Respondents are directed to pay medical expenses within
thirty day of receipt pursuant to Rule 30.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57
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(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

_____________________________
ELIZABETH W. HOGAN
Administrative Law Judge


