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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G209487

CHRISTOPHER BASHLOR, EMPLOYEE CLAIMANT

BUNTING ELECTRIC, INC.,
EMPLOYER                                               RESPONDENT 

ZURICH AMERICAN INSURANCE COMPANY/
GALLAGHER BASSETT SERVICES, INC.,
INSURANCE CARRIER/THIRD PARTY 
ADMINISTRATOR                                          RESPONDENT 

OPINION FILED JUNE 27, 2014  

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Little Rock, Pulaski County, Arkansas.

The claimant, pro se, failed to appear at the hearing.   

Respondents were represented by Mr. Eric Newkirk, Attorney at
Law, Little Rock, Arkansas.

                      STATEMENT OF THE CASE     

     A hearing was held on June 25, 2014, in the present matter

pursuant to Dillard v. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W. 3d 287 (2004), to determine whether the above-

referenced matter should be dismissed for failure to prosecute

pursuant to Ark. Code Ann. §11-9-702 and Commission’s Rule

099.13. 

     The record consists of the transcript of the June 25, 2014,

hearing and the documents contained therein. 

                            DISCUSSION

     On or about July 31, 2013, the claimant’s then legal counsel
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filed, with the Clerk of the Commission, a written request for

assignment of this claim to an Administrative Law Judge for the

setting of a hearing in this matter.  The documentary evidence

reveals that the claimant has asserted that he sustained a

compensable injury on September 13, 2012 to his cervical spine

while working for the respondent-employer.  However, the

respondent insurance-carrier controverted this claim in its

entirety.  

     The respondents have now moved that this case should be

dismissed due to the claimant’s failure to prosecute this claim. 

For its Motion to Dismiss, which was filed with the Commission,

on June 4, 2014, the respondents stated the following:  

1. On July 23, 2013, Claimant’s former attorney,
Kristopher A. Ramsfield, requested a Hearing on the
Claimant’s entitlement to benefits.  At the time of the
Hearing request, Mr. Ramsfield simultaneously submitted
the Claimant’s executed Preliminary Notice and also
furnished the Claimant’s Prehearing Questionnaire
Notice to the Commission.

2. On August 2, 2013, a Prehearing Notice and
Questionnaire were filed by Judge Chandra Black,
instructing the Respondents to prepare and submit their
prehearing pleadings within the next thirty days.

3. On August 22, 2013, the Respondents noted their
representation to the Commission and also filed
prehearing pleadings with Judge Black.

4. A Prehearing Conference was scheduled by Judge Black
for September 23, 2013.  As a result of that Prehearing
Conference, a Prehearing Order was entered by Judge
Black on September 24, 2013, scheduling a Full Hearing
on the Claimant’s entitlement to benefits.  That
Hearing was scheduled for December 30, 2013 in
Russellville, Arkansas.
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5. On October 17, 2013, the office of the Claimant’s
former attorney (McKinnon Law Firm) renewed a statutory
request for additional benefits, apparently out of an
abundance of caution for statute of limitations issues. 
Nevertheless, on October 27, 2013, a Motion to Withdraw
as Counsel was filed by the McKinnon Law Firm.

6. On November 4, 2013, Judge Black granted the Motion to
Withdraw, and she likewise cancelled the Full Hearing
scheduled for December 30, 2013.  Instead, the
matte(sic) was returned to the Commission’s open
general files.

7. There has been no action taken by the Claimant since
November 4, 2013, to pursue benefits of any kind, and
the Respondents are requesting a dismissal of this
claim due to the Claimant’s lack of prosecution and in
accordance with Arkansas Code Annotated §11-9-702.

8. There has been no action whatsoever taken by the
Claimant since November 4, 2013 to pursue her claim
and, due to the lack of activity as well as the passage
of six months from which the claim has been returned to
general files, the Respondents request that the matter
be dismissed without prejudice.

9. This claim should be dismissed pursuant to Ark. Code
Ann. § 11-9-702(a)(4) and Rule 099.13 of the
Commission, and the Respondents would like to request a
hearing before an Administrative Law Judge.

10. All supporting documentation and exhibits, to the
extent they will be relied upon by the Respondents,
have been attached hereto.  The Respondents likewise
designate by reference and incorporate herein as if set
out fully word for word the entire Commission file
material.

11. The Respondents hereby request that the entire
Commission file be designated as part of the record to
be relied upon at the upcoming Hearing and to be made a
part of the appellate process, in the event an appeal
is necessary.  Furthermore, in lieu of the recent
Arkansas Court of Appeals case, Dillard v. Benton
County Sheriff’s Office, 87 Ark. App. 379, 192 S.W.3rd
287 (2004), the Respondents request that a Hearing be
scheduled on the dismissal proceedings.
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12. Additionally, the Respondents likewise attach an
accompanying Brief in Support of Motion to Dismiss
further outlining the basis for their position as to
why the underlying claim should be dismissed.

     WHEREFORE, PREMISES CONSIDERED, the Respondents pray that
the claim be dismissed, for a hearing on this matter, and for all
other relief to which they may be entitled.  

     Therefore, on June 5, 2014, the Commission sent a Notice to

the claimant of the pending Motion to Dismiss, and of a 15-day

deadline, for filing a response to said Motion.  This Notice was

sent via certified mail.  However, this Notice was returned to

the Commission, and was marked by the U.S. Postal Service as

“Return to Sender Not Deliverable as Addressed Unable to

Forward.” 

     However, to date, there has been no response from the

claimant.  

     In a Hearing Notice dated June 13, 2014, the Commission

advised (by way of certified mail) the claimant and the

respondents that the matter had been set for a hearing on the

respondents’ Motion to Dismiss, for June 25, 2014, at 11:00 a.m.,

in Little Rock, Arkansas.  This Hearing Notice was sent via

certified mail to the parties.  However, this Notice was also

returned to the Commission, and was marked by the U.S. Postal

Service as “Return to Sender Not Deliverable as Addressed Unable

to Forward.”   

    To date, there has been no response from the claimant
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concerning this Hearing Notice.

     A hearing was in fact conducted on June 25, 2014, on the

respondents’ Motion to Dismiss.  The respondents appeared at the

hearing through its attorney.  However, the claimant failed to

appear at said hearing.  During the hearing, the respondents’

attorney requested that this matter be dismissed (without

prejudice)for failure to prosecute primarily since there has been

no action by the claimant in this matter since November 4, 2013.  

     My review of the evidence shows the claimant has had ample

opportunity to pursue this claim for benefits, but failed to do

so.  In addition, the claimant failed to respond to the Notices,

and he did not appear at the scheduled hearing.

     After consideration of the evidence presented, I find that

the respondents’ Motion to be well taken.  Therefore, pursuant to

Ark. Code Ann. §11-9-702(a)(4) and  Commission’s Rule 099.13,

this claim is hereby dismissed without prejudice to the refiling

within the applicable time period.     

               FINDINGS OF FACT AND CONCLUSIONS OF LAW

     On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in accordance

with Ark. Code Ann. §11-9-704.

   1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The respondents have moved that this claim be       
    dismissed due to the claimant’s failure to          
    prosecute this matter.
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3.  The respondents filed a Motion to Dismiss with the  
         Commission on June 4, 2014.

     4.  The claimant has had ample opportunity to pursue         
         this claim for initial benefits, but no action        
         has been taken by the claimant in furtherance of         
         his claim, as he has failed to prosecute this claim
         for initial benefits.   

5.  The claimant has also failed to respond to the      
    written Notices and failed to appear at the         
    scheduled hearing.            

6.  That respondents’ Motion to Dismiss should be       
    granted for failure to prosecute pursuant to        
    Ark. Code Ann. § 11-9-702(a)(4) and Commission’s    
    Rule 099.13, to the refiling of the claim within    
    the applicable time period. 

                             ORDER

     Based upon the foregoing Findings of Fact and Conclusions 

of Law, I have no alternative but to dismiss this claim for

additional benefits in its entirety.  This dismissal is pursuant

to Ark. Code Ann. §11-9-702(a)(4) and Commission’s Rule 099.13,

without prejudice to the refiling of this claim within the

applicable time period.

     IT IS SO ORDERED.

     

_________________________
CHANDRA L. BLACK
ADMINISTRATIVE LAW JUDGE

CB/kw


