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The respondents were represented by HONORABLE JOHN D. DAVIS,
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STATEMENT OF THE CASE

A Prehearing Order was entered in this case on

November 6, 2013, by Administrative Law Judge S. Dale

Douthit.  The following stipulations were submitted by the

parties and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier relationship existed
at all relevant times, including May 2, 2011.

3. The claimant’s average weekly wage for May 2,
2011, was $433.50, which would entitle her to
weekly benefit rates of $289.00 and $217.00 for
temporary total disability and permanent partial
disability, respectively.

4. All issues related to permanency are reserved.

5. All issues related to Claim G010966 are reserved.

6. The respondents have controverted in its entirety
the claimant’s claim for a back injury sustained
on May 2, 2011.
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A hearing was held in the above-styled claim on

February 13, 2014, in El Dorado, Arkansas, by Administrative

Law Judge Mark Churchwell upon re-assignment of the case. 

By agreement of the parties as clarified during the hearing,

the issues to be litigated and resolved at the present time

were limited to the following:

1. Whether claimant sustained a compensable back
injury by specific incident on May 2, 2011, and/or
on September 5, 2011. (T. 65-67) 

2. If compensability is overcome, claimant’s
entitlement to temporary total disability benefits
after April 10, 2012, claimant’s entitlement to 
medical benefits associated with her back, and
attorney’s fees. (T. 5)

3. If the claimant sustained a compensable back
injury, whether her current alleged problems with
her lower back are the result of an independent
intervening cause - a fall that occurred at her
home on December 12, 2011. (T. 22, 59)

The record consists of the February 13, 2014, hearing

transcript and the exhibits contained therein.  In addition,

I have “blue-backed” to designate as part of the record a

post-hearing brief filed by Mr. Davis on March 13, 2014.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier relationship existed
at all relevant times, including May 2, 2011.

3. The claimant’s average weekly wage for May 2,
2011, was $433.50, which would entitle her to
weekly benefit rates of $289.00 and $217.00 for
temporary total disability and permanent partial
disability, respectively.

4. All issues related to permanency are reserved.
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5. All issues related to Claim G010966 are reserved.

6. The respondents have controverted in its entirety
the claimant’s claim for a back injury sustained
on May 2, 2011.

7. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable back injury on May 2, 2011;
specifically, the claimant has failed to establish
that the existence of the alleged injury is
supported by objective medical findings.

8. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable back injury on September 5, 2011;
specifically, the claimant has failed to establish
that the existence of the alleged injury is
supported by objective medical findings.

 
DISCUSSION

Glenda Barnes was employed by the Columbia County

Independent Living Center, a group home for mentally

impaired women. (T. 10) Ms. Barnes’ medical records document

three primary episodes where she experienced back pain

during the course of her employment - the first in December

of 2010, the second in May of 2011, and the third in

September of 2011.

According to records of J.P. Mobley, A.P.N., the first

incident occurred in December of 2010, when Ms. Barnes

reported hurting her back while getting into a van. (T. 10,

61; R. Exh. 1 p. 7) Following this incident, Ms. Barnes

underwent physical therapy from February 7, 2011, to

February 28, 2011. (R. Exh. 1 p. 72) In a report dated

March 31, 2011, Dr. Mobley indicated that Ms. Barnes’
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diagnosed back strain had resolved, but had mildly returned

due to her work pulling and lifting patients in an

independent living facility.  Dr. Mobley prescribed

additional therapy, but there is no indication in the

medical record that Ms. Barnes underwent additional therapy

before her next reported injury in May of 2011. (R. Exh. 1

p. 23)

On May 2, 2011, Dr. Mobley’s office took another

history of Ms. Barnes experiencing low back pain lifting

patients at work. (R. Exh. 1 p. 23) Dr. Mobley ordered a

lumbar MRI that was performed on July 5, 2011, and physical

therapy that Ms. Barnes underwent between July 26, 2011, and

September 22, 2011. (R. Exh. 1 p. 36-37; 72) 

When Ms. Barnes presented to Dr. Kenneth Gati, an

orthopedic specialist, for her back on August 24, 2011, Ms.

Barnes indicated that she had been having symptoms for about

two years, but they had gotten worse in a March incident at

the Columbia County Independent Living Center. (R. Exh. 1 p.

44, 46) Dr. Gati indicated that the lumbar MRI showed a disc

herniation at L3-4, more to the left than the right, and Dr.

Gati indicated that the diagnosed disc herniation is

consistent with Ms. Barnes’ area of pain and physical

examination findings.  Dr. Gati recommended light duty and a

neurosurgical evaluation.  Dr. Gati indicated that he would

defer to a neurosurgeon’s decision regarding further

treatment. (R. Exh. 1 p. 46) 



GLENDA BARNES
G108283 & G401319

5

According to Dr. Lynn May’s report dated September 9,

2011, the third episode occurred the prior Monday when Ms.

Barnes was working alone. (R. Exh. 1 p. 50) Dr. Gati saw Ms.

Barnes again a few days thereafter on September 14, 2011,

and Dr. Gati reported that Ms. Barnes had been trying to

lift a patient over Labor Day, which was beyond her

restrictions, but there was no one else to help her. (R.

Exh. 1 p. 51)

Ms. Barnes underwent a neurosurgical evaluation with

Dr. Steven Cathey performed on October 25, 2011.  At that

time, Dr. Cathey reported that Ms. Barnes had been

complaining of chronic lower back pain since an injury at

work in April, that her pain had been refractory to

medication, physical therapy, etc., and that she had not

worked in the last six weeks. (R. Exh. 1 p. 65)

Dr. Cathey indicated that Ms. Barnes is a type-2

diabetic, and concluded that she had no sign of either

peripheral neuropathy or lumbar radiculopathy.  With regard

to her July 5, 2011, MRI, Dr. Cathey reported “The

radiologist report [notwithstanding], the study appears to

be negative without any evidence of significant canal

stenosis, nerve root compression, etc.”  Dr. Cathey opined

that Ms. Barnes was not a candidate for spinal surgery or

other neurosurgical intervention, and that she had reached

maximum medical improvement for her occupational injury from

April without any impairment rating. (R. Exh. 1 p. 65) 
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Ms. Barnes underwent left knee surgery approximately

one week later on November 3, 2011, and her medical reports

thereafter make no further mention of her lower back until

December 15, 2011, when Dr. Mobley noted that Ms. Barnes had

fallen on Monday.  Dr. Mobley reported that Ms. Barnes re-

aggravated her left knee in the fall, and was experiencing

pain in the right side of the lumbar area of her back

secondary to the fall. (R. Exh. 1 p. 85)

Ms. Barnes applied for and received a period of

disability benefits from AFLAC after the fall at home in

December of 2011.  AFLAC paid until approximately July or

August of 2012. (T. 34 - 36, 38) Ms. Barnes also applied for

and was accepted for Social Security Disability benefits

that commenced on April 18, 2012. (R. Exh. 3 p. 6) Ms.

Barnes also resigned from her job at Columbia County

Independent Living Center in April of 2012. (T. 44)

The present hearing was limited to issues regarding Ms.

Barnes’ back and not her knee.  (T. 66-67) As indicated

above, Ms. Barnes contends that she sustained a compensable

back injury by specific incident on May 2, 2011, and/or on

September 5, 2011, and that she is entitled to an award of

temporary total disability benefits after April 10, 2012,

medical benefits associated with her back, and attorney’s

fees.

The respondents contend that the claimant did not

sustain a compensable back injury on May 2, 2011, or on
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September 5, 2011.  Specifically, the respondents contend

that neither alleged injury is supported by objective

medical findings.  If the claimant did establish that she

sustained a compensable back injury, the respondents contend

that her current problems are the result of an independent

intervening cause - her fall at home on December 11, 2011.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

Regarding the objective findings requirement for an

alleged aggravation of a preexisting condition, I note that

a claimant must establish the existence and extent of an

alleged aggravation or new injury by objective findings of

the new injury, and the claimant cannot carry her burden of

proof merely through objective findings of a preexisting

condition which became more painful after an incident at
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work.  Liaromatis v. Baxter County, 95 Ark. App. 296, 236

S.W.3d 524 (2006). 

The Arkansas Courts have recognized many types of

findings adequate to satisfy the “objective findings”

requirement of Act 796 of 1993.  For example, passive range

of motion testing (but not active range of motion testing)

is by definition an objective finding.  Hayes v. Wal-Mart

Stores, 71 Ark. Code Ann. 207, 29 S.W.3d 751 (2000).  Muscle

spasms observed by a physician or a physical therapist are

objective medical findings.  Continental Express, Inc. v.

Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  A fibrous mass

observed by a physician is an objective finding.  Daniel v.

Firestone Building Products, 57 Ark. App. 123, 942 S.W.2d

277 (1997). 

Diagnostic test results are objective findings.  Thus,

soft tissue swelling in the hip indicated by x-ray is an

objective finding.  Meister v. Safety Kleen, 339 Ark. 91, 

3 S.W.3d 320 (1990).  Straightening of the normal lordotic

curvature of the spine, indicative of muscle spasm, is an

objective finding.  Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000).  Disc abnormalities identified on

diagnostic testing are objective findings.  Aeroquip, Inc.

v. Tilley, 59 Ark. App., 954 S.W.2d 305 (1997).

However, a physical therapist’s report of “muscle

tightness” is not equivalent to a physical therapist’s

observation of “muscle spasms,” since muscle tightness can
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1Dr. Gati’s office note dated August 24, 2011, also
states that x-rays of Ms. Barnes’ lumbar spine show no bony
abnormalities. (R. Exh. 1 p. 46) It is not clear whether Dr.
Gati was referring to the earlier x-ray taken May 2, 2011,
or to other x-rays perhaps taken in Dr. Gati’s office.  In
any event, the finding of “no bony abnormalities” would not
support the existence of an injury regardless of when the x-
rays reviewed by Dr. Gati were taken.

come under the voluntary control of the patient.  Carman v.

Haworth, Inc., 74 Ark. App. 55, 45 S.W.3d 408 (2001). 

Likewise, a physical therapist’s observation of muscle

spasms is distinguishable from a physical therapist’s

notation of muscle spasms based on symptoms reported by the

patient, since the patient’s report of symptoms comes within

the voluntary control of the patient.  See e.g., Continental

Express, Inc. v. Freeman, supra.

In the present case, the only objective findings

related to Ms. Barnes’ lumbar spine in the medical record on

or after May 2, 2011, are the findings of a diagnostic x-ray

performed on May 2, 2011, and the findings of a lumbar MRI

performed on July 5, 2011. (R. Exh. 1 p. 24, 36-37)  

The only report in evidence regarding the lumbar spine

x-ray performed on May 2, 2011, reports no acute findings.1

(R. Exh. 1 p. 24) 

The record contains conflicting interpretations of the

lumbar MRI study performed on July 5, 2011.  The MRI

interpretation which arguably supports Ms. Barnes’

contention that she sustained a new injury/aggravation on

May 2, 2011, is contained in the August 24, 2011, report of
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Dr. Gati.  This report opines that the lumbar MRI shows a

disc herniation at the L3-4 level, more to the left than the

right, consistent with her area of pain and examination

findings.  In that report, Dr. Gati reported Ms. Barnes

experiencing a pulling and tearing sensation within her back

when she tries to climb onto a bus, and more pain down her

left leg since the incident in March.  Dr. Gati’s physical

examination indicated good but painful back range of motion,

negative straight leg raises, 5/5 muscle strength, decreased

deep tendon reflex to the patella in the left knee as

compared to the right, intact pulses and intact sensation to

light touch.  Dr. Gati recommended a neurosurgical

evaluation to determine whether Ms. Barnes would be a

candidate for epidural steroid injections. (R. Exh. 1 p. 46) 

However, when the neurosurgeon, Dr. Cathey reviewed the

lumbar MRI, Dr. Cathey opined that the study was “negative,

without any evidence of significant canal stenosis, nerve

root compression, etc.”  (R. Exh. 1 p. 65)  

There are two reports in evidence for the MRI performed

on July 5, 2011. A preliminary unsigned report transcribed

on July 5, 2011, indicates that at L3-4: “There is moderate

extension of the disc into the canal laterally and

bilaterally, more on the left than the right, creating

minimal narrowing of the neural foramen.  However, there is

not any significant stenosis at this level.”  The dictating

initials for this report are “LMP.” (R. Exh. 1 p. 36)
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However, the report electronically signed by Dr. Larry

M. Peebles on July 25, 2011, indicated in relevant part at

L3-4: “There is minimal bulging across the canal anteriorly

at L3-4.  However, this does not create any significant

compression of the subarachnoid space nor nerve root

sheaths.”  Dr. Peebles also wrote: “Impression: Minimal

bulge at L3-4 and L4-5.  See above.” (R. Exh. 1 p. 37)

Notably, Dr. Gati’s discussion of a disc herniation

appears more consistent with Dr. Peebles’ unsigned report,

and Dr. Cathey’s interpretation of a negative study, appears

more consistent with Dr. Peebles’ signed report.  However,

each of Dr. Peebles’ MRI reports contain the admonition that

“Unsigned Transcripts are preliminary reports and do not

represent a Medical or Legal Document.” (R. Exh. 1 p. 36-37)

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the
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claimant are factors to consider in determining weight and

credibility.  Id.

Given the admonition that unsigned MRI transcripts are

preliminary reports only, I accord greater weight to the

electronically signed MRI transcription dated July 25, 2011. 

This report indicates that Ms. Barnes has minimal bulging of

the L3-4 and L4-5 intervertebral discs. (R. Exh. 1 p. 37)

This signed report appears consistent with Dr. Cathey’s

report that the MRI study was negative. (R. Exh. 1 p. 65) I

find that the objective findings of minimal disc bulging on

the diagnostic MRI study do not support the existence of

either a new back injury, or the existence of an aggravation

of a preexisting back abnormality, allegedly sustained on

May 2, 2011.  Since the July MRI preceded by two months the

alleged back injury of September 5, 2011, I also find that

the July MRI could not possibly support the existence of a

new back injury, or the aggravation of a prior back

abnormality, allegedly sustained two months after the study

on September 5, 2011. 

Because neither Ms. Barnes’ alleged May 2, 2011,

injury/aggravation, or her alleged September 5, 2011,

injury/aggravation are supported by objective medical

findings, I find that Ms. Barnes has failed to establish

that she sustained a compensable low back injury, or a

compensable aggravation of a prior back abnormality on

either date.
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ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


