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STATEMENT OF THE CASE

A hearing was conducted July 25, 2014, to determine whether the claimant

was entitled to additional workers’ compensation benefits. 

This claim has a lengthy procedural history and has been the subject of prior

proceedings as reflected by a Prehearing Order filed on February 11, 2010, at which

time the claim was scheduled for a hearing on the issue of claimant’s entitlement

to cervical surgery which was ultimately amicably resolved.  Most recently, a

prehearing conference was conducted on June 14, 2014, and a Prehearing Order

was filed on June 18, 2014.  At the hearing, the parties announced that the

stipulations, the issue, as well as their respective contentions were correctly set out

in the Prehearing Order.  A copy of the June 18, 2014, Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”
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It was stipulated that the claimant sustained a compensable cervical and

shoulder injury on April 16, 2008; that she earned sufficient wages to entitle her to

compensation rates of $309.00 per week for temporary total disability and $232.00

per week for permanent partial disability; that respondents had paid all appropriate

temporary total disability, to date; that the claimant’s healing period ended on or

about January 2, 2012; that the claimant was subsequently assigned a sixteen

percent (16%) whole body impairment by Dr. Robert Abraham issued on May 16,

2014, which respondents accepted and paid in lump sum; and that the respondents

had controverted the claimant’s entitlement to wage-loss disability benefits, if any.

By agreement of the parties, the sole issue presented for determination was

whether the claimant was entitled to wage-loss disability.

Claimant  contended,  in  summary,  that  she  was  entitled  to  substantial

wage-loss disability in an amount to be determined by this Commission.

The respondents contended that the claimant was limited to her permanent

impairment which respondents had paid and that the claimant could not prove

entitlement to wage-loss disability.

In addition to the claimant, her husband, Joe Banks, was called as a

corroborating witness.  Lieutenant Robert Speer was called as a witness by the

respondents.   The record is composed solely of the transcript of the July 25, 2014,

hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that she has
sustained a fifteen percent (15%) wage-loss disability in addition to her
admitted permanent impairment which respondents have previously
accepted and paid.

DISCUSSION

This is an extremely difficult claim.  As reflected by the stipulations, and as

will be set out further below, respondents have exercised good faith in meeting its

obligations under our workers’ compensation laws by providing the claimant with

prompt, reasonably necessary medical treatment by numerous medical providers.

The record reflects that the claimant has undergone extensive medical treatment

for her injury including two (2) surgeries.  The claim is complicated by the fact that

the treating surgeon, Dr. Kenneth Tonymon, released the claimant to return to work

without any limitations/restrictions.  However, the record as a whole clearly reflects

that the claimant’s job duties exceeded her physical abilities.  In fact, the claimant

returned to her regular job duties while receiving follow-up treatment until she
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voluntarily resigned her job with the employer herein on August 22, 2013.

Admittedly, the claim is further complicated because the claimant developed

additional physical problems, specifically, carpal tunnel syndrome, unrelated to her

claim, which caused her to miss additional work and which the employer may have

logically assumed resulted in the claimant voluntary resignation.  Following the

claimant’s resignation from employment, the respondent-carrier provided the

claimant with a functional capacity evaluation, as well as a vocational rehabilitation

assessment, both of which confirmed that the claimant could return to work in Light

Classification Work as defined by the U.S. Department of Labor guidelines.  As will

be set out further below, the claimant’s physical condition prevented her from

performing her regular work duties with the Arkansas State Police.  Accordingly, the

claimant proved that she was entitled to wage-loss disability.

The claimant, Leigh Ann Banks, testified in her own behalf.  The claimant is

fifty-one (51) years old.  The claimant has a high school education.  The claimant

attended some limited college and obtained some additional vocational training as

a nurse technician which she did not utilize.  The claimant’s work experience has

included telephone sales for Coca-Cola; factory work; marketing; and retail sales

prior to going to work for the Arkansas State Police.  The claimant worked for the

respondent-employer for approximately ten (10) years.  The claimant was employed

as a driver’s license examiner which involved both testing applicants for their written

examination, as well as the actual driving test.  The claimant’s injury was sustained
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while giving a driving test as reflected below:

Q     ....  You had an automobile collision April the 16th of 2008?

A     Yes, sir.

Q     Giving a young man his driver’s test?

A     Yes, sir.

Q     And without worrying about leading questions, he thought he was hitting the
gas or brake and hit the gas and ran into a pole?

A     In reverse, yes, sir.

Q     In reverse.  And as a result of that you sustained an injury primarily to your
neck, is that correct?

A     Yes, sir.

Q     Your neck and your shoulder, is that right?

A     Yes, sir.....   (Tr.8-9)

The exact nature and extent of claimant’s medical treatment was not fully

developed because the parties stipulated to most of the relevant facts concerning

the end of the claimant’s healing period, as well as the assignment of a sixteen

percent (16%) whole body impairment which respondents accepted and paid in

lump sum because the claimant’s healing period ended more than two (2) years

prior to the assignment of the impairment rating.  It appears that the claimant initially

received significant conservative treatment from various providers until she came

under the care and treatment of Dr. Kenneth Tonymon, a neurosurgeon in

Jonesboro, Arkansas, who first evaluated the claimant on August 11, 2009, at which



6BANKS – F803838

time Dr. Tonymon recommended that the claimant undergo a C6-7 total disc

replacement (TDR), utilizing the Synthes ProDisc-C implant which had received

FDA approval and which he felt was appropriate treatment.  (Cl. Ex. A, p.43)

The claimant underwent surgery on February 8, 2010, for a C6-7 total disc

replacement and was ultimately released by Dr. Tonymon to return to work on June

21, 2010, without any restrictions/limitations.  (Cl. Ex. A, pp.40-49)

The claimant testified that she underwent a second surgical procedure by Dr.

Tonymon approximately one year later to remove a bone spur which had grown on

the artificial disc, after which she again returned to work as a driver instructor.  The

claimant maintained that she, at all times, experienced physical problems following

her return to work which grew progressively worse while performing her job.  Most

notably, the claimant’s job required giving driving tests, requiring the movement of

her neck, as well as sitting for long periods of time.  In addition, the claimant

maintained that she was required to miss a lot of work due to her physical condition.

Ultimately, the claimant called her employer (Captain Jim Howington) and told him

that she was resigning due to health reasons, effective August 22, 2013.  The

claimant asserted that the reason she could no longer work was because of her

back and neck injuries related to her workers’ compensation claim rather than any

other physical problems.  The resignation letter did not specifically identify any

specific health reasons.  (Tr.11-15)(Resp. Ex. A, p.2)

Lieutenant Robert Speer was called as a witness by the respondent.
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Lieutenant Speer was the claimant’s direct supervisor.  He stated that prior to her

resignation on August 22, 2013, he never received any correspondence from the

claimant concerning her inability to perform her job.  He stated that he knew she

had some health problems, but thought that she had resigned because of her hand

surgery while maintaining that he was unaware of her continuing physical problems

related to the 2008 admitted injury.  Lieutenant Speer also testified that the

employer attempted to make light-duty available to employees that are unable to

perform their regular duties.  There is no evidence that the claimant either requested

light-duty or that the employer made light-duty employment available.

As previously noted, the record reflects that the claimant did undergo a

functional capacity evaluation on February 13, 2014.  The results of the evaluation

indicated that the claimant put forth a reliable effort, with 51 of 51 consistency

measures  within  expected  limits.   Further,  following  the  claimant’s  request  for

wage-loss disability, the respondent-carrier retained the services of a vocational

rehabilitation consultant, Heather Taylor with Systemedic Corporation.  Rather than

conduct an exhaustive analysis of Ms. Taylor’s vocational rehabilitation assessment

report, suffice it to say that, based upon the medical evidence, together with the

claimant’s functional capacity evaluation, the consultant concluded that the claimant

was restricted to light-duty employment while further pointing out that she had

transferrable  skills  from  previous  work  history,  educational  background,  and

life  experience  to  return  to  the  workforce  in  the  Light  Duty  Category.  (Resp.



8BANKS – F803838

Ex. A, pp.23-29)

ADJUDICATION

The Arkansas workers’ compensation law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage-loss disability in excess of permanent physical impairment, the claimant must

first prove, by a preponderance of the evidence, that she sustained permanent

physical impairment as a result of the compensable injury.  Walmart Stores, Inc., v.

Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest Foods, 64 Ark.

App. 141, 987 S.W.2d 278, (1998).  If the employee is totally incapacitated from

earning a livelihood at that time, she is entitled to compensation for permanent and

total disability.  See, Minor v. Poinsett Lumber & Manufacturing Company, 235 Ark.

195, 357 S.W.2d 504 (1962).  Objective and measurable physical or mental

findings, which are necessary to support a determination of “physical impairment”

or anatomical disability, are not necessary to support a determination of wage-loss

disability.  Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).

A worker who sustains an injury to the body as a whole may be entitled to

wage-loss disability in addition to her anatomical loss.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961).  The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson
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Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other matters affecting wage-loss, such as

the claimant’s age, education, and work experience.  Emerson Electric, supra;

Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998);

Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d 850 (1995).  Such other matters

may also include motivation, post-injury income, credibility, demeanor, and a

multitude of other factors.  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);

Glass, supra.  A claimant’s lack of interest in pursuing employment with her

employer and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206

S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a worker’s failure to

participate in rehabilitation does not bar her claim, but the failure may impede a full

assessment of her loss of earning capacity by the Commission.  Nicholas v.

Hempstead County Memorial Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).

The Commission may use its own superior knowledge of industrial demands,

limitations,  and  requirements  in  conjunction  with the evidence to determine

wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).
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However, so long as an employee, subsequent to her injury, has returned to

work, has obtained other employment, or has a bona fide and reasonably

obtainable offer to be employed at wages equal to or greater than her average

weekly wage at the time of the accident, she shall not be entitled to permanent

partial disability benefits in excess of the percentage of permanent physical

impairment, established by a preponderance of the medical testimony and

evidence.  Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002).  The employer or its

workers’ compensation insurance carrier has the burden of proving the employee’s

employment, or the employee’s receipt of a bona fide offer to be employed, at

wages equal to or greater than  her  average  weekly  wage  at  the  time  of the

accident.  Ark. Code Ann.  §11-9-522(c)(1).

Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) provides:

(a)     Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)     If any compensable injury combines with a pre-existing disease
or condition or the natural process of aging to cause or prolong
disability or a need for treatment, permanent benefits shall be payable
for the resultant condition only if the compensable injury is the major
cause of the permanent disability or need for treatment.

“Major cause” is defined as a more than fifty percent (50%) of the cause.

Ark. Code Ann. §11-9-102(14).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee
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was receiving at the time of the compensable injury.”  Ark. Code Ann. §11-9-102(8).

Given the nature and extent of the claimant’s injury I find that the claimant

was justified in voluntarily terminating her employment because of her continued

and progressive problems resulting from the April 16, 2008, injury and subsequent

surgeries.  Although the claimant’s job as a driver’s examiner was not physically

demanding, it clearly exceeded the Light Category of physical work demands as

defined by the U.S. Department of Labor.  Riding in an automobile while giving

directions and watching for traffic dangers required extensive movements of the

claimant’s cervical region which were compromised by the injury and surgery.

Further, the record reflects that the claimant was taking multiple medications,

including muscle relaxers and hydrocodone as needed which are inconsistent with

being a driver instructor.  The claimant has been assigned a significant impairment

of sixteen percent (16%) to the body as a whole which respondents have accepted

and paid in lump sum because despite the fact that the healing period ended on or

about January 2, 2012, the impairment rating was not assigned until May 16, 2014.

The claimant’s testimony and the medical evidence after January 2, 2012, reflects

that the claimant required ongoing medical treatment, including, but not limited to

pain management which apparently made her condition worse.  The record reflects

that the claimant missed significant work related to her injury before resigning on

August 22, 2013.

After consideration of the claimant’s age, education, work experience,
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together with the nature of her injury and substantial impairment, together with other

factors to be considered, I find that a fifteen percent (15%) wage-loss disability fairly

and accurately reflects the extent of claimant’s wage-loss.  Accordingly, I hereby

make the following:

AWARD

Respondent, Public Employee Claims of the Arkansas Insurance

Department, is hereby directed and ordered to pay, to the claimant, permanent

partial disability benefits at the rate of $232.00 per week beginning January 3, 2012,

and continuing for 139.5 weeks, representing an overall permanent partial disability

of thirty-one percent (31%) to the body as a whole, specifically, a sixteen percent

(16%) impairment, together with a fifteen percent (15%) wage-loss disability.

All accrued benefits shall be paid in lump sum and without discount;

however, respondents may claim credit for all impairment benefits previously paid.

Additionally, claimant’s attorney, Mr. Phillip Wells, is hereby awarded the

maximum statutory attorney’s fee on the wage-loss awarded herein, one-half (½)

to be paid by the respondents and one-half (½) to be withheld from the claimant’s

benefits pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


