
     BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G302978

BRENDA ALTHUZIUS, EMPLOYEE   CLAIMANT

EL DIRECT IN-HOME SENIOR CARE, EMPLOYER RESPONDENT

PATRIOT CLAIM SERVICES, INC. RESPONDENT
INSURANCE CARRIER

 OPINION FILED AUGUST 4, 2014        

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,  Washington
County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondent represented by JOHN D. DAVIS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 19, 2014, the above captioned claim came before the Workers’ Compensation

Commission in Springdale, Arkansas, for a hearing.  A pre hearing conference was conducted on

February 4, 2014, and a pre hearing order filed that same day.  A modified copy of the pre hearing order

has been marked as Commission’s Exhibit No. 1, and without an objection is made part of the record.

The parties agreed to the following stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. The relationship of employee-employer-insurance carrier existed on April 7, 2013.

3. This case is controverted in its entirety.

4. The claimant’s average weekly wage was $60.42.

 The following issues are to be litigated:

1. Whether claimant sustained a compensable injury to her neck and back.

2. Whether claimant is entitled to medical treatment.

3. Attorney fees.

The claimant contends (including affirmative defenses) that on April 7, 2013, claimant injured

her neck and  back.  The claimant reserves all other issues.  The respondents contend claimant did not

sustain a compensable injury in the course and scope of her employment on April 7, 2013.  On or about
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April 7, 2013, claimant reported that she had been injured assisting a client.  Claimant was provided

treatment for her alleged injury, including treatment by Dr. Robert Tomlinson, an orthopaedic surgeon.

Claimant had significant pre-existing problems with her lower back.  On July 19, 2013, Dr. Tomlinson

released the claimant to return to work with no restrictions.

The stipulations contained in the pre hearing order filed on February 4, 2014, are hereby

accepted as fact.  From a review of the record as a whole including all evidence before the Commission

and having heard the testimony and observed the witness and her demeanor, the following decision is

rendered.

FACTUAL BACKGROUND

The claimant is a 59-year-old female who worked for the respondent for approximately five

months(T. 6).  She was hired to perform companion care and light housekeeping for clients(T. 7).  The

claimant testified that she was working one day a week for four hours.  She had attempted longer hours

and heavier duties and was unable to work those jobs(T. 7-8).   The claimant stated that she had physical

problems in the past.  She continued that she had three prior surgeries for a lower back injury and had

been placed on restrictions(T. 8).  The claimant also stated that she had a prior shoulder injury in 2009

that required surgery(T. 8-9).   The claimant had elbow surgery in 1995(T. 9).    The claimant stated that

at the time she went to work for the respondent, her shoulder was much better and she had no

problems(T. 9).  She added that she had never had any problems with her neck prior to going to work

for the respondent(T. 9-10).  The claimant stated that she made the respondents aware of her low back

problem and surgeries.   

On April 7, 2013, the claimant attempted to get a client out of bed and into a wheelchair.  The

client fell to the floor, taking the claimant with her(T. 12).  The claimant testified that she could not lift

the claimant and had to have the client’s son-in-law assist the claimant onto the toilet(T. 12).  The

claimant continued that after she changed the client’s clothes, she began to fall again.  She stated that

the client pulled her to the floor a second time.  The claimant stated that she again required assistance

of the  client’s son-in-law and he put the client in her wheelchair(T. 13).    The claimant added that the
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son-in-law pushed the client into the kitchen, where she fed her(T. 13).   The claimant was asked on

direct examination:

“Did you have any ill effects from this fall–from her fall with you two

times?”  

“Yes.  My neck was severely pulled.  Gripping the gait belt and going all

the way down to a squat and then landing on my rear,  it pulled my

hands, my arms, my back especially and my legs. Because all of her

weight was all on me.  She just gave out like dead weight, so all of it was

on me.  And I started hurting immediately, but I didn’t realize how bad

I was hurting”

The claimant stated that she fed and sat with the client but was in severe pain the whole time

and could hardly move(T. 13-14).  The claimant reported the injury the following day to Phyllis Davis,

her supervisor(T. 14).  The claimant was sent to the Family Walk-in Clinic Tuesday because she could

not get out of bed on Monday(T. 15).  She stated that she also had an appointment with her family

doctor on Tuesday(T. 15).    She stated her appointment was for medication refills, but she also

discussed what happened(T. 15).  The claimant was taking Hydrocodone and antidepressants at the time

of the appointment(T. 15).   She stated the Hyrocodone was prescribed for chronic pain in her lower back

and right leg(T. 15).  The claimant continued that she did not return to work after April 7, 2013(T. 16).

The claimant testified that workers’ compensation paid for her visit to the walk-in clinic.  She added that

she was sent to see Dr. Tomlinson and saw him for eight weeks and that workers’ compensation paid

for those visits(T. 16).    She stated that she also went to physical therapy for her neck, back and right

shoulder(T. 17).  The claimant continued that the physical therapy did not improve her condition(T. 17).

The claimant was released by Dr. Tomlinson on July 19, 2013.  She stated that she was not any better

and she was shocked that she was being released, since she had physical therapy the day before and told

Dr. Tomlinson how she felt(T. 17-18).   The claimant saw Dr. Blankenship after being released by Dr.

Tomlinson(T. 18).  She stated that she did not have any faith in Dr. Tomlinson and knew Dr.
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Blankenship from her prior surgeries and trusted him(T. 18).  She stated that she saw Dr. Blankenship

one time for the April 7, 2013 injury.  The claimant added that he ordered MRIs but she was not

allowed to return to see him(T. 18).  The claimant did not have insurance to cover any additional visits

to Dr. Blankenship(T. 19).   She continued that she still had popping in her neck along with swelling

and knots(T. 19). The claimant testified that she could not turn her head to the right or look up.  She

added that she was unable to turn her head to the left very far and could not drive a car(T. 19).    The

claimant continued that she had shooting pain up her neck into her head and down her shoulders(T.

19).    She added that she now had pain mid back and pain in her lower back.  The claimant added that

her lower back had gotten better prior to the April 7, 2013-incident(T. 19).   The claimant stated that

she had some sciatica in her right leg prior to April 7, 2013, but it had gotten better(T. 20).   The

claimant continued that she had symptoms related to her mid-back.  She added that she could not sit

without a pillow behind her, and had limited range of motion in her arms(T. 21).  She added that she

had pain and popping mid-back along with shooting and stabbing pains(T. 21).  The claimant testified

that since the accident over a year ago she has not gotten any better.  She added that her neck had not

gotten better, and her lower back that was better had gotten worse(T. 21).   The claimant stated that in

November of 2009 she was having arm pain that radiated across her neck and down her arms(T. 21).

She continued that she had a rotator cuff tear and she had surgery(T. 22).  The claimant stated that in

August of 2012 she hurt her arm and shoulder again(T. 22).  She added that she could not work part-

time because she could not drive to work.  She added that she could not stand or sit for very long.  The

claimant stated that she had extreme neck and back pain and could do no lifting(T. 24).  The claimant

stated that she had applied for Social Security disability before going to work for the claimant.  She

added that was way she was only working part-time(T. 24).    

On cross examination, the claimant testified regarding her back pain.  She stated,  that Dr.

Blankenship performed back surgery in July of 2011.  She continued that the surgery helped her back

a bit, but she still had pain(T. 26).  The claimant testified that in December of 2011, five months after

the July surgery, she was having worsening right leg pain(T. 26; Rx 1, p. 98).  The claimant continued
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that she was offered a new MRI by Dr. Blankenship, she added that she was in too much pain to get

the MRI(T. 26-27).    The claimant stated that she was wearing a back brace in December of 2011(T.

27; Rx 1, p. 100).  She continued that she saw Dr. Garrett on August 10, 2012 for continuing back pain.

Dr. Garrett noted that the claimant walked with a limp.  He also noted that the claimant reported, 

“...the right hip, it is at the buttock, almost does not feel like it is there and then she will have shooting

pain that goes down the back from the buttock into her legs”(T. 28, Rx 1, p. 102).  The claimant

confirmed on cross examination that the notes were correct as to her condition in August of 2012(T.

28).   The claimant had an EMG on August 20, 2012.  That testing was reported as consistent with a

diagnosis of right S1 radiculopathy(Rx 1, p. 108).  The claimant then saw Dr. Garrett on September 6,

2012,  complaining of low back pain.  Dr. Garrett’s report noted that the claimant said she had low back

pain and right leg pain(Rx 1, p. 120).  The report also noted increased pain since the last surgery.  She

reported her pain as aching, burning, sharp/stabbing, throbbing, tingling, numbness.  She stated that

these symptoms were constant in nature and were worse with any type of movement.  The report also

noted that the claimant was taking Hydrocodone for pain(Rx 1, p. 120).    The claimant also testified

on cross examination that in October of 2012, she received epidural steroid injections(T. 28; Rx 1, p.

134-147).   The claimant stated that the injections did not help her condition(T. 28).  Dr. Irwin’s notes

from November 8, 2012 reflect her report that the injections did not work as well as a pain rating of

eight(8).  Dr. Irwin assessed low back pain, lumbar radicular pain, post laminectomy syndrome and

depression(Rx 1, p. 150).   The claimant continued, on cross examination, that she had chronic pain in

her low back.  She added that she had pain if she walked too much, stood to long or sat wrong(T. 30).

She stated her symptoms came and went according to her activity(T. 30).  The claimant also testified

that if she sat along time her right leg would go numb and she had shooting pain in her right leg to her

thigh(T. 31).   She stated that the pain did not go to her calf until after the April 7, 2013-incident(T. 31).

 However,   the claimant testified at deposition, that she had sharp shooting pain down and numbness

and the pain was in her right leg including her calf(T. 31).  The claimant stated that while her symptoms

did get better before the April 7, 2013 incident, she did have chronic pain(T. 32).   
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The claimant saw Dr. Garrett on April 9, 2013, two days after the alleged incident(T. 34).  She

stated that she told Dr. Garrett about the April 7, 2013 incident and that he did a through

examination(T. 34).  Dr. Garrett’s notations from the April 9, 2013-visit reflect that the Claimant

informed him Hydrocodone tends to make her “juiced up” but that Oxycodone worked better for her.

Additionally, Dr. Garrett’s record reflects that the claimant suffered from severe anxiety and depression,

chronic low back pain with radiculopathy and chronic pain with pain management(T. 35, Rx 1, 160).

Dr. Garrett noted that the claimant was incapable of any type of stress or jobs(T. 35, Rx 1, 160).  The

claimant also agreed, under further questioning, that there was nothing in Dr. Garrett’s notations from

April 9, 2013 about an incident on the job on April 7, 2013(T. 36).  

The medical evidence reflects that the claimant saw Dr. Johnson on August 20, 2012.  Dr.

Johnson noted that the claimant reported neck pain.  She also reported intermittent numbness and

tingling in the left upper extremity  and the hand(Rx 1, p. 108).  He noted that the claimant reported

posterior neck pain with right and left rotation(Rx 1, p 108).  The claimant also saw Dr. Garrett on

August 10,  2012.  He noted, left arm numbness(Rx 1, 102).  The claimant saw Dr. Tomlinson for

several weeks in June and July of 2013.  Dr. Tomlinson noted that the claimant’s prior medical history

was extensive and  issues with the claimant’s neck and back are aggravated with activity and motion(Rx

1, p. 226).  He also noted use of Hydrocodone prior to April 7, 2013(Rx, 1, p. 251).  In his final report

dated, July 19, 2013, Dr. Tomlinson released the claimant with no impairment rating and stated, “I do

believe the majority of Brenda’s symptoms are due to her condition prior to her work related injury and

therefore she has no impairment due to her accident”(Rx1, p. 252).    The claimant saw Dr. Blankenship

on August 26, 2013(Rx 1, p. 257).   He noted her continued pain and previous lumbar surgery(Rx 1, P.

257).  Dr. Blankenship reviewed both the claimant’s cervical and lumbar MRI performed on April 26,

2013(Rx 1, 204-205).  He noted disc protrusions at C5-C6 and C6-C7 and noted that the lumber

findings demonstrated multilevel degenerative changes(Rx 1, p. 261).  Dr. Blankenship gave no opinion

as to the cause of the claimant’s conditions or their relationship to the April 7, 2013-incident.  A review

of the cervical and lumber MRIs reflect impressions of degenerative and postoperative changes of the
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lumber spine and degenerative changes of the cervical spine with a 3-mm disc protrusion involving the

C4-5 level(Rx 1, p. 204-205).    The claimant also saw Dr. Daut in January of 2014.  Those records

reflect the claimant suffered from chronic neck and back pain present for six years(Rx 1, 262).     

DISCUSSION

The Commission has been asked to determine if the claimant sustained a compensable injury

to her neck and back.  Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or external physical harm to the
body...arising out of and in the course of employment and which
requires medical services  or results in disability or death. An injury is
accidental only if it is caused by a specific incident and is identifiable by
time and place of occurrence.”

The claimant must prove by a preponderance of the evidence that he sustained a compensable

injury as defined under A.C.A. §11-9-102(4)(A)(i). See also §11-9-102(4)(E)(i).  A Preponderance of the

evidence means the evidence having greater weight or convincing force. Smith v.  Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W. 2d 442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or damage is supported by medical

evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted be in the form of objective

findings. Objective findings are defined in A.C.A. §11-9-102(16)(A)(i), as those findings which cannot

come under the voluntary control of the patient.  The statute requires medical opinions addressing

compensability,  be stated within a reasonable degree of medical certainty, A.C. A. §11-9-102(16)(B).

The Arkansas Court of Appeals has addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain a compensable injury when there

was no evidence connecting objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).  In the instant case, the first issue to

be addressed is the claimant’s contention that she suffered a compensable injury to her neck.  The

claimant testified that she had no prior neck issues before the April 7, 2013-incident at work.  However,
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the medical evidence, in this matter, tells a different story.  The claimant was reporting neck pain in

August of 2012.  She reported pain with movement and left arm numbness.  The claimant saw Dr.

Tomlinson in June and July of 2013 and he noted an extensive prior history as well as aggravation with

activity and movement.  In his report of July 19, 2013, Dr. Tomlinson opined that he did not feel the

majority of the claimant’s symptoms were related to an accident at work, but to her prior conditions.

Furthermore, Dr. Blankenship, while noting that the claimant had disc protrusions at the C5-C6 and

C6-C7 of the cervical spine, did not attribute those disc issues to the April 7, 2013-incident.  The April

26, 2013 MRI of the claimant’s cervical spine noted the protrusions, however, with an impression of

denigrative changes to the cervical spine.  Nowhere in Dr. Blankenship’s report does he make any

notations that connect the claimant’s neck issues to the April 7, 2013-accident.  There is nothing in the

record presented that reflects that the claimant made Dr. Blankenship aware of her prior neck pain and

issues.  Clearly, this claimant had neck pain and neck issues.  There is no doubt that there is medical

evidence reflecting her neck issues.  These are objective medical findings.  However, here, just as in

Ford, there  is no connection between these objective medical findings and the claimant’s accident on

April 7, 2013.  Therefore, the claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable neck injury on April 7, 2013.

Next,  the Commission has been asked to determine if the claimant suffered a compensable

injury to her low back.  The claimant clearly had problems with her low back prior to April 7, 2013.  The

claimant had been treated by Dr. Blankenship and had several back surgeries.  The claimant’s last back

surgery was July of 2011, when she had a lumbar fusion with revision.  The claimant then continued to

have lumbar spine issues.  She was seen by doctors for leg and back pain, including shooting pain from

her buttock into her legs.  She continued to see doctors from December 2011 through December of

2012 when she went to work for the respondent.  The claimant tried to down play her back issues by

saying that the pain was not constant, however, the medical records reflect that she had chronic back

pain.  By the claimant ‘s own testimony, she was unable to go for an MRI because of pain.  The claimant

described the chronic pain as low back and right leg pain.  She stated that if she walked too much, stood
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too long or sat wrong-- she had low back pain.  Additionally, she was taking pain medications, such as

Hydrocodone prior to the April 7, 2013-accident.  This evidence surely contradicts the claimant’s

testimony that her low back issues were improved prior to the April 7, 2013-incident.   Despite the fact

that the claimant testified that she had told Dr. Garrett about the April 7, 2013-accident, his records of

her April 9, 2013 visit reflect no such information.  The clamant’s MRI from April 26, 2013 reflects that

she had mild degenerative and postoperative changes related to her low back.  Dr. Tomlinson also

opined that the claimant’s back symptoms were related to her prior conditions and not to a work related

injury.  Dr. Blankenship noted that the MRI from April 26, 2013 reflected only degenerative changes

to the low back.  Just as there were no objective medical findings connecting the claimant’s neck pain

and issues to the April 7, 2013 incident, there are none that connect the claimant’s low back pain to that

incident date.  Again, just as in Ford, while there clearly are objective medical findings that the claimant

suffers from low back  issues there is no evidence that connects them to the April 7, 2013-accident.

There is no causal connection between the claimant’s low back condition and the April 7, 2013-incident.

  Therefore, the claimant has failed to prove by a preponderance of the evidence that she suffered a

compensable low back injury on April 7, 2013.  

The claimant’s testimony that she did not suffer from prior neck pain and that her low back

issues were improved prior to April 7, 2013 are not supported by the medical evidence and are therefore

not credible.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove, by a preponderance of the evidence, that she suffered

a compensable injury to her neck on April 7, 2013.  While there are objective medical

findings that the claimant suffers from neck pain, those objective medical findings have

no causal connection to the April 7, 2013-accident.   

2. The claimant has failed to prove, by a preponderance of the evidence, that she suffered

a compensable injury to her low back on April 7, 2013.  There are objective medical
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findings that she clearly suffered from low back pain and issues, there is no causal

connection between those findings and the accident that occurred on April 7, 2013.  

3. Having found that the claimant did not suffer compensable injuries to either her neck

or low back on April 7, 2013 she is not entitled to medical treatment or attorney’s fees.

ORDER

Based on the foregoing findings and conclusions, I have not alternative but to deny and dismiss

this claim in it entirety.

IT IS SO ORDERED.   

                     
                                                                                         

AMY GRIMES
                 Administrative Law Judge
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