
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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OPINION FILED MAY 8, 2014

Hearing before Administrative Law Judge Elizabeth W. Hogan on April 11, 2014, in
Little Rock, Pulaski County, Arkansas.

Claimant represented by Ms. Jessica S. Yarbrough, Attorney at Law, Pine Bluff,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102 and alternatively, in the event of an award,

whether or not additional medical treatment is reasonable and necessary in relation

to the compensable injury pursuant to Ark. Code Ann. §11-9-508.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

14, 2012, at which time the claimant was paid some benefits before this claim was

controverted on September 13, 2013.  The compensation rate is $584.00.

The claimant contends he remains symptomatic and is in need of additional

medical treatment.
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The respondents contend that expenses were paid until diagnostic testing

could be completed which showed no objective medical findings to substantiate a

compensable injury.  He was released to return to work without impairment.  In the

event compensability is found, additional treatment is unreasonable and

unnecessary.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant and his wife.

The claimant, age 58 (D.O.B. November 13, 1955), is a preacher and

remains employed with the respondent employer.  He has performed several jobs

for Central Maloney including framing, driving a forklift, taking painted parts to an

oven to dry, placing tanks on a roller bed and pushing coils down the line.

On May 14, 2012, the claimant experienced a burning sensation in his neck

after lifting a heavy part.  He reported the incident to the plant nurse.  He was

treated conservatively at Health Care Plus with medication and physical therapy.

His symptoms persisted and he was referred to Drs. Sprinkle, Bruffett, and Cathey.

After the claim was controverted, the claimant also saw his general practitioner, Dr.

Jones, but those records were submitted not as an exhibit.

The claimant has continued to work since the incident although after a layoff,

his unionized job changed to moving heavy coils over a roller bed.  He feels this

activity made his condition worse.  He suffers from neck pain and numbness in his

legs, however he denies a back injury or back pain.  He has not seen a physician

in months, takes Alleve and uses a heating pad to treat his pain.

MEDICAL EVIDENCE
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Dr. Bruffett examined the claimant on August 29, 2012.  He recommended

a selective nerve block to determine if the C5-6 disc identified on diagnostic testing

was the source of the claimant’s symptoms.

Mr. Archer got injured at work back in May.  He has had complaints
of low back pain but also some right-sided neck pain with radiation
down his right arm.  He was lifting or pulling on some metal doors.  He
is now back at work in a modified duty capacity.  He has had
treatments with epidural injections and also some trigger point
injections and medications.  He has also had physical therapy. . . . He
does not appear to have any frank neurologic deficits in his arms or
legs.  There are no upper motor neuron signs. . . . His FCE is
reviewed.  It indicates that he put forth unreliable effort. . . . X-rays (of)
his lumbar spine were ordered, obtained and interpreted today reveal
some mild degenerative changes.  His MRI of his lumbar spine shows
no major abnormality.

His cervical x-rays . . . reveal some degenerative changes.  His
cervical MRI shows evidence of a foraminal, maybe far lateral type,
disc herniation at C5-6 on the right and some degenerative changes.

Although the radiologist indicates foraminal stenosis at C5-6 on the
right, I am not sure that the radiologist has seen the discreet herniated
disc.  I think there may be one there.  However, with all of the
information put together, it is a little difficult to know the significance
of this.  (Emphasis added.)

I would recommend a selective nerve root block at C6 for Mr. Archer
and to see if he gets significant relief.  If he does, then that may be
the cause of some of his right trapezial and right arm symptoms.  If he
does not, then it may not be all that clinically relevant.  (Emphasis
added.)

The claimant returned to Dr. Bruffett on September 26, 2012, reporting an

improvement in his symptoms after the nerve block.  He was working at modified

job duties and taking Aleve.  Dr. Bruffett released him with no impairment.

There is really no change in his examination.  Cervical foraminal
stenosis C5-6 possibly due to foraminal disc herniation at C5-6, now
better after a nerve root block.  Mr. Archer says he is definitely better
after the nerve root block.  I still do not know if he has an acute
herniation or not. . . . (Emphasis added.)

I think he is at a point of maximum medical improvement now.
Although I do not have any specific “restrictions” to place upon him,
he says that if he lifts anything very heavy that can exacerbate his
symptoms.  I just think if they can accommodate his abilities at work
then he can continue to work in his current position.  His FCE,
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unfortunately, was unreliable, so it is hard to specifically characterize
his capabilities.

I do not think there is an obvious objective injury in the cervical spine.
(Emphasis added.)

The claimant returned to Dr. Bruffett on February 20, 2013, who discussed

treatment options with the claimant who chose surgical fusion at C5-6.

He had a work up by Dr. Sprinkle involving he cervical, thoracic and
lumbar spine.  He was found to have a herniated disc with bilateral
foraminal stenosis C5-6, worse on the right side.  When I last saw
him, (I) recommended a selective nerve root block at C6, and this
helped him quite a bit, but then the pain returned.  He returned to
work, but there were some layoffs at his company, and I think he was
placed in a position where he was doing a little more physical activity.
He says that the pain has increased now and has returned.  He is
complaining of neck pain radiating down both arms, worse on the right
side.  He also has complaints of bilateral lower extremity pain.  When
he had a cervical injection in the past, it actually helped his legs to
some degree.

Dr. Bruffett recommended a repeat MRI scan before the surgery was scheduled.

The claimant said he obtained an MRI through his general practitioner at his own

expense, but Dr. Jones’ records were not submitted into evidence.

The claimant saw Dr. Cathey on March 28, 2013.  The claimant’s physical

examination was negative (no evidence of radiculopathy or muscle spasm).  Dr.

Cathey interpreted the June 25, 2012, MRI scan of the cervical spine as normal (no

nerve root compression or significant stenosis).  He opined the claimant was not a

surgical candidate and agreed with Dr. Bruffett’s “initial assessment” to release the

claimant with no work restrictions and no permanent impairment rating.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied the compensability of this claim for a neck

injury based on a lack of objective medical findings.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.
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Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

In this case, there is no proof of internal harm to the body. The radiologist

diagnosed the claimant with stenosis at C5-6 while Dr. Bruffett opined the claimant

had a herniated disc and Dr. Cathey found no significant stenosis.  Despite Dr.

Bruffett’s diagnosis of a herniated disc, he opined the claimant had no evidence of

an objective injury.  Dr. Cathey found no nerve root compression or radiculopathy

to correlate with the claimant’s symptoms.

Considering the lack of a persuasive medical opinion on the diagnosis, the

claimant’s failed FCE, and the claimant’s ability to continue working, I find the

claimant has failed to prove he sustained a compensable injury.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 14, 2012, at which time the claimant was paid
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some benefits before this claim was controverted on
September 13, 2013.  The compensation rate is $584.00.

2. The claimant has failed to prove by a preponderance of the
evidence of record that he sustained a specific compensable
injury, caused by a specific incident, arising out of and in the
course of his employment which produced physical bodily
harm, supported by objective findings, requiring medical
treatment or producing disability, pursuant to Ark. Code Ann.
§11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


