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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional permanent partial disability benefits or permanent total disability

benefits and attorney’s fees.

At issue is the extent of the claimant’s wage loss disability pursuant to Ark.

Code Ann. §11-9-522, §11-9-505, §11-9-102(4)(F)(ii)(a), and Trust Fund liability,

§11-9-519.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant on the issue of additional permanent partial disability benefits.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 29, 2008, at which time the claimant sustained multiple injuries at a

compensation rate of $385.00/$289.00.  Medical expenses, temporary total

disability benefits (until the end of the healing period on February 8, 2011) and a

16% impairment rating to the body as a whole have been accepted.  The claimant

receives Social Security Disability benefits and benefits through her husband’s

railroad disability.

The claimant contends she is permanently and totally disabled based on her

age, education, work experience, physical impairment and work restrictions.

Respondents No. 1 contend the claimant’s dependence on prescription

narcotics is adversely affecting her functionality and coherence.  Respondents No. 1

are willing to pay for surgery (which the claimant deferred) or a detox program prior

to the assessment of wage loss.  Respondents No. 1 contend the claimant is not

permanently and totally disabled or entitled to any wage loss disability, and the

claimant’s drug dependence obscures a true assessment of wage loss.

Respondent No. 2, Death and Permanent Total Disability Trust Fund (Trust

Fund), defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the two volume transcript.  The numbered workers’ compensation forms

contained in the claimant’s exhibit packet cannot be used as evidence, only the

alphabetized forms can be given any evidentiary weight, Ark. Code Ann. §11-9-

529(c).

The following witnesses testified at the hearing:  the claimant and her

husband.  The claimant used both a wheelchair and a cane at the hearing.  Her
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eyes were heavy lidded and closed occasionally.  She was slow to respond to

questions.  The claimant was an extremely poor historian, unsure of how many

children she had or her educational background or her work history.  However, she

did know the date of her injury and corrected her attorney when he misspoke about

her medical treatment.

The claimant, age 62 (D.O.B. November 24, 1951), has a high school

education and possibly attended a business college.  In the past, she has worked

in a factory.  She began work for the respondent employer sometime in the 1990's

as a correctional officer although she had trouble explaining her exact job duties.

She has not worked since the compensable accident five years ago.  Her health

history includes arthritis in her back and knees, possibly diabetes, high blood

pressure, bleeding ulcers, and depression.  She stated she does not receive Social

Security Disability benefits but that information is inconsistent with the Trust Fund’s

September 9, 2013, letter and the March 22, 2012, vocational evaluation.  But she

does receive $700.00 monthly as her part of her husband’s railroad disability plan.

Correctional officers are required to pass periodic assessment tests, taking

a medical examination and completing a series of exercises in a course, to

demonstrate they are fit to perform their duties.  While running the exercise course,

the claimant fell and hit her chin on concrete.  She injured her neck, head, face and

both knees in the fall.

The claimant has rejected surgical intervention due to the risks.  She has

been treated conservatively and takes several medications for pain as well as more

medication to treat the side effects of the narcotics.  These medications cause

gastric upset, drowsiness, dizziness, hallucinations, constipation, rectal spasms,

and sweating.  The claimant has also rejected a detoxification program.  She stated

that without her medications she feels like she is going to die.  But she also says the
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pain medication does not address her constant pain.  She suffers from headaches,

pain in her neck radiating down her spine into her legs.  She thinks the pain patches

caused her gallstones, (but the medical records mention kidney stones).

Prior to the compensable accident, the claimant was able to work full time but

now she is in constant pain and unable to turn her neck to drive because of her

neck injury (Dr. Covey advised her not to drive due to her medication).  She is

unable to walk more than a few steps because of her knee injuries.  The accident

has interfered with housework, church, and activities with her grandchildren.  She

relies on family members for assistance.  The claimant does not know of any job

she could perform and she has not worked since the accident in 2008.  The

claimant is basically housebound and addicted to prescription narcotics.

The vocational rehabilitation specialist, Heather Taylor, has opined that the

claimant is not a good candidate for rehabilitation based on a psychiatric report from

Dr. Zolten.

MEDICAL EVIDENCE

The claimant has been treated conservatively by Dr. Covey for back pain, Dr.

Malik for depression, Dr. Walker for her knees, Dr. Adametz for her neck, and Dr.

Alexander who is her primary care physician.

The claimant’s medical history from the date of the injury, August 29, 2008,

to February 8, 2011, is summarized in Dr. Kevin Collins’ report which appears at

pages 44-48 of the respondents’ exhibit packet.

Objective medical testing has shown the claimant suffers from pre-existing

degenerative changes in the spine and knees.  Dr. James Adametz found no cord

compression but felt her symptoms emanated from the C2-3 level which he

characterized as an unusual type of injury and he noted give-away weakness in her

physical exam.  When she declined surgery, Dr. Adametz recommended pain
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management, (see November 4, 2008, MRI scan and the doctor’s reports of

November 11, 2008; December 22, 2008; January 6, 2009; February 10, 2009; and

February 27, 2009).

Dr. Covey changed the claimant’s medication and tried epidurals.  He

recommended EMG/NCV studies and a pain pump which the claimant declined.

He noted she was falling asleep at home while eating, (see his reports of June 3,

2009; April 6, 2010; June 1, 2010; August 30, 2010).  Dr. Covey referred the

claimant to a surgeon, Dr. Burson, but he referred her back to Dr. Covey as she had

“no signs of myelopathy and there is no signal in the cord.”

The claimant saw Dr. Kevin Collins on February 8, 2011.  He noted excessive

pain behaviors during his examination.  He also noted the claimant had arthritis in

her hands and feet.  Dr. Collins opined the claimant had reached maximum medical

improvement and assessed a 16% impairment to the neck.

The claimant saw Dr. Terrence Walker for her right knee pain on May 7,

2009.  He advised her to have a total knee replacement which she declined.  X-rays

of her knee show pre-existing arthritis with bone-on-bone articulation and a

subchondral cyst “indicative of severe arthritis.”

The claimant complains of chronic pain despite taking numerous medications

yet she is unwilling to give up the narcotics because the pain would be unbearable.

From what I can see, the claimant has never been without medication for the last

five years.

She reports her pain is always a 9 (out of 10).  She stated that her
medication doesn’t really control her pain but makes it bearable.  She
reports that without the pain medication she doesn’t know what she
would do.  (Dr. Covey’s report of December 12, 2011.)

Patient is here for further rehabilitation evaluation.  She did not fill out
any of her paperwork, but she described she is continuing to have
pain.  She screams all the time she says.  (Dr. Covey’s report of
February 8, 2011.)
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She is taking 3 Oxycodone pills a day. . . .  She reports an average
pain level of 9 in the last week.  The patient reports that the amount
of pain relief she is now receiving from the current pain reliever(s) is
“somewhat” enough to make a difference in her life.

Dr. Zolten’s psychological evaluation was performed on April 30, 2012.

The records reflect chronic use of a variety of narcotic pain
medications including Hydrocodone, Roxicodone, Oxycodone,
Fentanyl patch, as well as a variety of other medications with known
cognitive side effects including Soma, Phenergan, Zanax,
Gabapentin, Promethazine, Librax, and Flexeril.  Other psychotropic
medications included Trazadone and Sertraline.

Dr. Zolten opined the claimant was chronically over medicated (resulting in a stupor

and extremely limited functioning at home) based on exaggerated symptoms.  She

is addicted to narcotics which in return causes physical deconditioning due to

inactivity.

Dr. Covey’s reports of June 4, 2012, July 2, 2012, and July 23, 2012, show

the claimant was not compliant with Dr. Covey’s recommendation for repeat

diagnostic studies but he did begin to taper her medications.

The claimant has also been treated by Dr. Shamim A. Malik who diagnosed

her with depression and post-traumatic stress and prescribed medication.  He

commented that the claimant exhibited paranoia and reported “flashbacks” of her

injury (although she told Dr. Alexander that she lost consciousness).

No physician has specified any specific work restrictions.

REHABILITATION

A vocational evaluation conducted March 22, 2012, was hampered by the

claimant’s inability to answer questions about her work history, her general drowsy

state and hallucinations.  The examiner opined, “If Ms. Anderson is better able to

manage her pain and deal with her mental issues that she is reporting, she may

then be a candidate for return-to-work.”
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ATTORNEY’S LIEN

The claimant’s former attorney, Neal Hart, is represented by Keith Wren.  It

appears the hearing notice was inadvertently sent to Mr. Hart but not Mr. Wren.  Mr.

Hart has never filed a summary of his services and expenses associated with this

claim.  It appears the claimant hired Mr. Hart after the rating was voluntarily paid

by the respondents.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Commission is charged with evaluating the claimant’s disability based

on their knowledge of industrial demands, limitations, and requirements in

conjunction with wage loss, Henson v. General Electric, 99 Ark. App. 129, 257

S.W.3d 908 (2008).  The injured worker’s physician is charged with assessing

physical anatomical impairment, see pages 1-2 under “Impairment, Disability,

Handicap” of the Fourth Edition of the Guides to the Evaluation of Permanent

Impairment.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.
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Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage

loss is not a mathematical formula but a judicial determination.

The claimant is a 62 year old woman with a 16% rating to the body as a

whole.  It is difficult to assess her transferrable skills and educational background

because her memory is impaired due to an addiction to narcotics.  She has rejected

any medical efforts except pills.  I find she is not motivated to return to the

workforce.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on August 29, 2008, at which time the claimant
sustained multiple injuries at a compensation rate of
$385.00/$289.00.  Medical expenses, temporary total disability
benefits (until the end of the healing period on February 8,
2011) and a 16% impairment rating to the body as a whole
have been accepted.  The claimant receives Social Security
Disability benefits and benefits through her husband’s railroad
disability.

2. The claimant has proven by a preponderance of the evidence
of record that she is entitled to wage loss in the amount of 25%
in addition to the 16% rating for a total of 45%.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

If Mr. Hart and Mr. McKissic cannot agree on their respective
fees, another hearing will be conducted.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


