
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  G106566

LAWRENCE ADAMS, EMPLOYEE CLAIMANT

ROSS FORD TOYOTA, EMPLOYER RESPONDENT

CENTRAL ARKANSAS AUTO DEALERS – SIF,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED JULY 1, 2014

Hearing before Chief Administrative Law Judge David Greenbaum on June 27,
2014, at Jonesboro, Craighead County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Ms. Melissa Wood, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on June 27, 2014, to determine whether this claim

should   be   dismissed   for want   of  prosecution   pursuant  to  Ark.  Code  Ann.

§11-9-702 and/or Commission Rule 099.13.

The sole issue presented for determination at the June 27, 2014, hearing

concerned respondents’ Motion to Dismiss the claim for failure to prosecute.  It must

be noted that although the claimant has most recently been represented by Attorney

Alvin L. Simes, Attorney Simes failed to appear at the scheduled hearing despite

receiving notice of the hearing.  The claimant appeared at the direction of his

attorney; however, was unable to articulate what additional benefits he was

requesting, save, pain and suffering resulting from an admitted injury which is a
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benefit not available under our workers’ compensation laws.  This claim has an

extremely lengthy and complicated procedural history and has been the subject of

prior proceedings.  After a full consideration of the facts, issues, and the law,

together with a review of the Commission’s file, I find that the Motion to Dismiss the

claim should be granted.  A procedural history of the claim was read into the record

at the scheduled hearing and further documented by various records which were

introduced as exhibits in support of this determination.

The immediate claim concerns an alleged accident and injury on or about

June 14, 2011.  The claimant, pro se, filed a Commission form AR-C claiming a

foot, ankle, and knee injury on or about June 14, 2011, while employed by Ross

Ford Toyota. The initial AR-C was filed on August 9, 2011.  The claimant made a

claim for temporary total disability and medical expenses.  In response to the claim

filing, the Operations and Compliance Division sent a computer generated form

dated August 10, 2011, to the respondent, TPA, requesting that respondent file

Commission Forms 1 & 2, respectively.  By letter dated August 23, 2011, the claims

specialist for respondents requested an extension to reply to the AR-C, stating that

she was waiting for medical records to complete the investigation.  The Operations

and Compliance Division granted an extension until September 14, 2011, to

respond.  Thereafter, the claimant wrote a letter to the Commission detailing the

injury to his right lower extremity and requesting a hearing.  Because the claimant

requested a hearing, the claim was assigned to the Legal Advisor Division which
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sent forms to both the claimant and the TPA concerning whether the parties would

agree to a legal advisor conference and/or a mediation conference.  (Comm. Ex. 1)

On September 13, 2011, the carrier filed a Commission Form AR-2,

accepting the claim as compensable.  Acceptance of the claim was noted by the

Commission and a copy of the acceptance sent to the claimant.  On September 26,

2011, the Legal Advisor Division returned to claim to the Commission’s general files,

reflecting that the dispute had resolved; that the carrier had accepted the claim;

and, further, that the claimant stated that he no longer needed a hearing.  (Comm.

Ex. 2)

Next, a letter dated January 5, 2012, was sent by Attorney M. Keith Wren

stating that he had been retained by the claimant to represent him regarding the

June 14, 2011, injury.  No hearing was requested, merely, the request that he be

noted as attorney-of-record.  The correspondence was received on January 9,

2012.  By letter dated January 9, 2012, the Commission’s Clerk acknowledged

claimant’s representation.  Nothing further was received until July 20, 2012, at which

time the claimant’s attorney advised that he no longer represented the claimant and,

further advised that no attorney’s fee lien was being filed.  The notice was received

on July 23, 2012.  On July 24, 2012, the Clerk acknowledged the request which was

considered a Motion to Withdraw and the claim was forwarded to the Full Workers’

Compensation Commission to consider the Motion.  An Order was filed on August

6, 2012, permitting claimant’s attorney to withdraw.  (Comm. Ex. 3)
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Next, by letter dated February 26, 2012, [sic] which was received on

February 28, 2013, the respondent claims specialist requested that the claim be

dismissed for want of prosecution.  A copy of the request was sent to the claimant.

Because no objection was received, an Administrative Order of Dismissal was filed

on April 8, 2013, dismissing the claim without prejudice pursuant to Ark. Code Ann.

§11-9-702(d).  Further, the Order stated that it would not be construed to affect the

timely payment of any benefits currently accepted and being paid to the employee

by the employer or respondent/carrier as the result of his job-related injury, nor, in

any way prejudice the filing of claims for additional benefits within the statutory limits

imposed by Arkansas law.  (Comm. Ex. 4-5)

Following the Order of Dismissal, the respondent/carrier filed Commission

Forms AR-S and AR-4 on April 15, 2013.  The AR-4 reflected payments of 45

weeks and 1 day of temporary total disability, as well as hospital, medical, and other

related expenses in the total amount of $66,135.77.  (Comm. Ex. 6)

Next, by letter dated July 26, 2013, claimant’s current attorney-of-record

requested a hearing for total permanent impairment, together with a Commission

Form AR-C, again, related to the June 14, 2011, accident.  Both were filed on

August 1, 2013.  In response to the claim filing, the Operations and Compliance

Division sent the claim form to the carrier.  By letter dated August 5, 2013, the

carrier acknowledged the claim stating that the claim was a compensable loss-time

claim and that all reasonable and related benefits are being paid.  The notice of
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acceptance was sent to both parties.  However, because of the hearing request

made by the claimant’s attorney, the claim was assigned to the Adjudication

Division pursuant to the hearing request.  (Comm. Ex. 7-8)

After assignment to the Adjudication Division, a prehearing questionnaire was

sent to both parties on August 20, 2013.  By letter dated August 26, 2013,

respondents’ attorney filed a notice of representation.  Thereafter, respondents’

attorney filed prehearing information filings asserting, inter alia, that the statute of

limitations had run.  Alternatively, respondents maintained that the claimant was not

entitled to additional benefits associated with the claim.  On September 17, 2013,

a letter was sent from this office to the claimant’s attorney directing him to submit

claimant’s prehearing information filings.  Contemporaneously, a prehearing

conference was scheduled on October 2, 2013.  Claimant’s attorney submitted

prehearing responses on September 20, 2013.  A prehearing conference was

conducted on October 2, 2013, and a Prehearing Order was filed on said date.  At

the conclusion of the prehearing conference, it was determined that a hearing was

clearly premature.  Claimant’s attorney indicated that he had requested

supplemental medicals from Dr. Jacobs and St. Bernards Medical Center.  In

addition, the claimant’s attorney acknowledged that he did not have sufficient

medical evidence to establish a casual connection between the claimant’s admitted

injury and the claimant’s current physical problems and requested additional time

in order to obtain medical reports.  Further, claimant reserved the right to obtain
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supplemental medicals from Dr. Shivkumar and Dr. Ahmad Al Hindi while reserving

the right to obtain medical depositions from said providers at claimant’s expense.

Respondents reserved the right to cross-examine any new medical evidence.

Further, during the prehearing conference, respondents requested a hearing solely

on its affirmative defense that the claim was barred by statute of limitations to which

the claimant objected.  By agreement of the parties, the claim was returned to the

Commission’s general files pending additional discovery and development of the

medical evidence.  The parties were advised that additional requests should be

made, in writing, to the Commission’s Clerk.  (Comm. Ex. 9-10)

No further action was taken by either party until April 22, 2014, at which time

the respondents filed another Motion to Dismiss for want of prosecution.  A copy of

respondents’ Motion was sent to the claimant’s attorney.  The claim was reassigned

to the Adjudication Division to consider respondents’ Motion.  By letter dated April

25, 2014, from this office to claimant’s attorney, the claimant was granted twenty

(20) days to request a hearing and/or respond to the Motion to Dismiss.  It was

noted that failure to respond would result in the dismissal of the claim.  At

respondents’ request, a Notice was sent on May 19, 2014, scheduling the claim for

a hearing.  The hearing was scheduled for June 27, 2014, at 9:30 a.m. in

Jonesboro, Arkansas.  The subject of the hearing was limited to respondents’

Motion to Dismiss the claim.  (Comm. Ex. 11-13)

As previously noted, claimant’s attorney failed to appear at the scheduled
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hearing.  The claimant appeared and stated that he was advised by his attorney to

be present.  Diligent attempts to contact claimant’s attorney resulted in

telecommunications advising that he was in Memphis, Tennessee, at the hospital

with his wife.  Further, it must be noted that the claimant was unable to articulate

what additional benefits, if any, he was requesting.  The claimant stated that he was

requesting pain and suffering.  The claimant candidly acknowledged that he was

unaware of exactly what benefits respondents’ had previously paid.

Respondents’ attorney, again, moved that the claim be dismissed for want

of prosecution, maintaining that the last payment of indemnity benefits was July 2,

2012, and that the last payment of medical was June 26, 2012.  As previously

noted, respondents did not file a Commission Form AR-4 until April 15, 2013.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant sustained a compensable injury to his right lower extremity on

or about June 14, 2011.

3. Respondents paid various indemnity and medical expenses in this claim.

4. An Order of Dismissal without prejudice was filed on April 8, 2013.

5. On August 1, 2013, the claimant filed a claim for additional benefits.

6. The claimant has failed to prosecute his claim. 
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DISCUSSION

A review of the evidence reflects that the claimant has had ample time to

pursue this claim, but has failed to timely pursue the claim.  There are two (2)

provisions addressing the dismissal of workers’ compensation claims:

Ark. Code Ann. §11-9-702(d) states:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling  of  the  claim
within  the  limitation  periods   specified  in sub-division (b) of this
section.

Ark. Code Ann. §11-9-702(b) provides, in part:

TIME FOR FILING ADDITIONAL COMPENSATION.

(1)     In cases in which any compensation, including disability or
medical, has been paid on account of injury, a claim for additional
compensation shall be barred unless filed with the Commission within
one (1) year from the date of the last payment of compensation or two
(2) years from the date of injury whichever is greater.

Commission Rule 099.13 provides:

The Commission may, in its discretion, postpone or reset hearings at
the instance of either party or on its own Motion.  No case set for
hearing shall be postponed except by approval of the Commission or
the Administrative Law Judge.

In the event neither party appears at the initial hearing, the case may
be dismissed by the Commission or Administrative Law Judge, and
such dismissal order will be come final unless an appeal it timely
taken therefrom, or a proper Motion to re-open his file with the
Commission within thirty (30) days from receipt of the Order.

Upon meritorious application to the Commission from either party or
an action pending before the Commission, requesting that the claim
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be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.

As reflected by the procedural history and the documentary evidence

introduced at the hearing, claimant has failed and/or refused to prosecute his claim.

Although the claimant filed a request on or about August 1, 2013, requesting

additional benefits, the claimant has failed to pursue the claim for additional

benefits.  The claimant and/or his attorney has been advised that failure to respond

to written notices would result in the dismissal of the claim.  A hearing was

scheduled pursuant to Ark. Code Ann. §11-9-702(d) and by the request of the

respondents.  Although the claimant appeared, his attorney failed to appear.  In

view of the foregoing, it is hereby determined that this claim should be, and it is,

hereby dismissed without prejudice to the refiling of the claim within the statutory

limits imposed under Arkansas law.  It appears that the statute of limitations may

have already expired; however, the sole issue presented for determination

concerned the Motion to Dismiss which is granted. 

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


