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Hearing before Administrative Law Judge Elizabeth W. Hogan on May 28, 2014, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Terence C. Jensen, Attorney-at-Law, Benton,
Arkansas. 
 
Respondents #1 represented by Mr. Robert H. Montgomery, Attorney-at-Law, Little
Rock, Arkansas.

Respondent #2 represented by Ms. Christy L. King, Attorney-at-Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional permanent partial disability benefits and attorney’s fees.

At issue is whether or not the claimant is permanently and totally disabled or

entitled to wage-loss in excess of the ten percent (10%) voluntarily paid by the

respondents.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the claimant is not permanently and

totally disabled.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on July

30, 2005, at which time the claimant sustained a compensable back injury at a

compensation rate of $322.00 / $242.00.  Medical expenses, temporary total
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disability benefits (until January 15, 2007, the end of the healing period), a ten

percent ((10%) rating to the body as a whole, and an additional ten percent (10%)

for wage loss. have been accepted. The claimant receives Social Security Disability

benefits and a Veterans Disability benefit (30% for an injury to both eyes).

The claimant contends he remains symptomatic after back surgery.  His

employer did not offer him a job to return to work.  He seeks permanent and total

disability benefits or permanent partial disability benefits in excess of the rating.

The respondents #1 contend all appropriate benefits have been paid.  The

major cause of the claimant’s disability stems from a degenerative condition

unrelated to the compensable injury, lack of motivation based on a June 5, 2007,

invalid Functional Capacity Evaluation (FCE), and failure to follow-up with job

placement assistance.

Respondent #2, the Trust Fund, defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript.

The following witnesses testified at the hearing: the claimant, his wife, June,

a friend, Tony Montgomery, and rehabilitation specialist, Heather Naylor Taylor.

The claimant, who is 5'10" and weighs 300 lbs., arrived at the hearing in shorts.  He

has a chest-length gray beard and braided pig-tail.  His appearance does not bode

well for a job interview.  The claimant “demonstrated” his pain by complaining,

alternately sitting and standing, taking breaks during the hearing, and then finally

leaving the hearing room to lay on the floor in the waiting room.

The claimant, age 64 (D.O.B. February 12, 1950), has a high school

education and some college.  He spent four (4) years in the Navy, fueling and

repairing aircraft.  He sustained an injury to his eyes, necessitating cataract surgery.
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The claimant received a thirty percent (30%) rating and draws a disability pension

of $412.00 monthly.  He stated he was also receiving treatment for post-traumatic

stress disorder (PTSD).  The claimant has not returned to work since the accident

in 2005, and draws Social Security benefits of $1,000.00 monthly.  He also receives

income from leasing land.

The claimant’s health history includes diabetes and diabetic neuropathy, high

blood pressure, high cholesterol, acid reflux disease, and arthritis.  Exhibits also

mention a 2005 fall on ice.

The claimant’s employment history includes varied jobs in law enforcement,

operating heavy equipment, heating and air work, a job with a securities and

insurance firm, and work as a janitor.  He is able to use a computer and he has

supervisory experience.

Although there is only one claim filing, the claimant had two (2) injuries to his

low back.  On July 15, 2005, he bent over to pick up wire and felt a pop in his back.

He returned to work and re-injured his back on July 31, 2005, checking prisoners

for contraband.  He earned $12.00 per hour for a forty (40) hour work week.

The respondents accepted the claim and Dr. Young performed back surgery

for stenosis at L4-L5 in January, 2006.  The claimant was released on January 15,

2007, and in April, Dr. Young assessed a ten percent (10%) anatomical rating to the

body as a whole.  The respondents paid the equivalent of another ten percent

(10%) towards wage-loss.  On June 5, 2007, the claimant underwent a Functional

Capacity Evaluation (FCE) which was invalid due to unreliable effort,

inconsistencies  in  balance,  and  self-limiting  efforts.   He  was  placed  in  the

light (20 lbs) work category.  A September 11, 2007, report indicates the claimant

went to the emergency room after the FCE test.
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FCE report of June 5, 2007:

Mr. Abernathy reports that his plans do not include returning to work.
He reports that ‘I have given up on that possibility.’

The  claimant   worked   with   rehabilitation   specialist,   Edie   Nichols,   in

 2007 - 2008.  He made no effort to look for work again until 2014 when Heather

Taylor sent him a list of job openings.

Ms. Nichols identified numerous job openings, some of which were

commensurate with his pre-injury earnings.  However, I can’t see anyone hiring the

claimant to be a receptionist, salesman who travels, jewelry repairman, or room

service runner.  I would prefer to see jobs tailored to the claimant’s abilities, work

experience, and physical limitations rather than just job openings.  Also, unless the

salary is specified or commensurate with pre-injury earnings, the list of job openings

is not really probative.

Heather Taylor began working with the claimant in February, 2014, and

identified several job openings.  She confirmed that he did apply for jobs

unsuccessfully.  She explained that it would be up to each employer to decide if

they could provide reasonable accommodations to the claimant (laying down, sitting

or standing as needed, absenteeism, and use of narcotic medication). 

The claimant stated he could not work due to back pain (necessitating that

he be able to sit, stand, or lay down as needed), bilateral leg pain (worse on the

left), difficulty walking, problems with balance, depression, difficulty focusing his

eyes, and a mental inability to stay on task.  He denied any neck, back, or hip

problems prior to his injury.  He is, however, still able to deer hunt, fish, and use a

riding lawn mower, albeit with some modifications (his boat is equipped with a

recliner).  The claimant explained that he did cooperate with the rehabilitation

specialist, but his use of narcotic medication precludes him from many jobs that

require drug testing, especially law enforcement positions.
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MEDICAL EVIDENCE

Medical records show the claimant suffers from degenerative disc disease

causing stenosis.

MRI taken January 10, 2013:

Circumferential bulging annuli are present at every lumbar level...
there are moderate foraminal stenoses on the left at L2/3, L3/4, and
L4/5 and on the right at L2 and L3/4.

There is severe right foraminal stenosis at the L4/5 level, best seen
on sagittal TI image number 4.  There may be mass effect on the right
exiting L4 nerve root.

Dr. Young performed surgery for stenosis, released him on January 15,

2007, and assessed a ten percent (10%) rating.

Dr. Young commented on the FCE results in his report of June 20, 2007:

In that report, they stated that they felt he was able to do what is
determined to be light duty.  They are somewhat concerned about the
consistency on his effort.  I think that Dan probably did as well as he
could do.  I think he has underlying degenerative disease of his
lumbar spine and exacerbation of the underlying disease with
documented work injuries.  I think in his situation, it appears that he
is unable to perform any of these duties on a consistent basis.  I think
that much like his functional capacity evaluation, he is able to perform
for short periods of time, but not consistently... We are trying to keep
him half way comfortable in his daily life and not necessarily put him
back in the work force.

In a report of June 27, 2007, Edie Nichols from Systemedic recounted the

claimant’s medical and work history.  In that report, the claimant attributed his

mental confusion to the use of prescription hydrocodone.

Although Dr. Michael Young wrote in his clinic note that he did “not
think he (Mr. Abernathy) is ever going to be able to return to the work
force,” an FCE demonstrated that he could return to work up to the
light classification as defined by the US Department of Labor....  On
June 11, 2007, I wrote Dr. Young a letter requesting that, based on
the FCE, if he thought Mr. Abernathy would be able to perform the
physical functions outlined in the report and if he disagreed with any
of the findings, to please state the reasons for his opinion and advise
what he thought to be reasonable restrictions.  To date, I have not
received an answer to my letter.



-6-ABERNATHY – F508280

The carrier sent the claimant to Dr. Baskin for a second opinion.  He opined

the claimant was capable of some work and was not totally disabled.  But he also

advised, “I do think that Mr. Abernathy’s complaints are consistent with his surgery.”

But an EMG/NCV study was conducted which revealed diabetic poly-neuropathy

(both motor and sensory nerves), which would explain the numbness in his legs,

difficulty walking, and possible balance problems.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant contends he is permanently and totally disabled as he remains

symptomatic after back surgery.

Wage-loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage-loss on a

case by case basis.  Factors to be considered in assessing wage-loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the worker’s  future earning power such

as motivation, post-injury income, bona fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles  Wilson,  2011  Ark.  App.  219,         S.W.3d         (2011).   The  award  of

wage-loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).
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After reviewing the invalid FCE results, witnessing the claimant’s display of

pain, and noting his decision not to return to work as early as 2007, I find the

claimant has transferable skills, but is not motivated to return to work.  However,

his age would adversely affect his re-entry into the workforce and both physicians

agree his symptoms are related to stenosis, the compensable injury.  Therefore I

find the claimant is entitled to wage-loss as he cannon consistently complete a work

week and relies on narcotic medication which adversely affects his ability to return

to the work force.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed  on  July 30, 2005, at which time the claimant
sustained a  compensable  back  injury  at  a  compensation
rate of $322.00 / $242.00.  Medical expenses, temporary total
disability benefits (until January 15, 2007, the end of the
healing period), a ten percent (10%) rating to the body as a
whole and an additional ten percent (10%) for wage-loss have
been accepted.  The claimant receives Social Security
Disability benefits, a Veterans Disability benefit, and income
from leasing property.

2. Considering the claimant’s age, education, and work
experience, I find the claimant is not entitled to permanent and
total disability, but has sustained wage-loss in the amount of
fifteen percent (15%) in addition to the ten percent (10%)
voluntarily accepted for a total of twenty-five percent (25%)
wage-loss, which is the major cause of his disability.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Pam St. Clair, fees and expenses
within thirty (30) days of receipt of the bill.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees on the fifteen
percent (15%) Award to be paid in accordance with Ark. Code
Ann. §11-9-715, §11-9-801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.
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As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the

Findings-of-Fact above.  All accrued sums shall be paid in a lump sum

without discount and this Award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809, and Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995); Burlington

Industries, et al v. Pickett, 64 Ark. App. 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire Insurance Co. v. Sauer,

358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


