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Claimant represented by JASON HATFIELD, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On May 29, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 27, 2013, and a pre-

hearing order was filed on April 4, 2013.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

December 31, 2012.

3.   The claimant sustained a compensable injury on December 31, 2012.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Payment of medical from Dr. Gibson and Ozark Orthopaedic Clinic.

2.   Physical therapy as recommended by Ozark Orthopaedic.

At the time of the pre-hearing conference the parties stipulated that claimant
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suffered a compensable injury on December 31, 2012.  At the time of the hearing,

respondent clarified that the accepted compensable injury was to claimant’s left elbow and

that it was not accepting as compensable injuries to claimant’s left shoulder or low back.

Therefore, compensability of injuries to claimant’s left shoulder and low back are issues

in the current claim. 

The claimant contends that he suffered compensable injuries to his left shoulder and

low back on December 31, 2012 in addition to the compensable left elbow injury.  Claimant

received treatment for those injuries from the chiropractic clinic and also the Ozark

Orthopaedic Clinic.  Claimant contends that he is entitled to payment for treatment

received from the chiropractic clinic and Ozark Orthopaedic Clinic as well as physical

therapy for his left shoulder and low back which has been recommended by the Ozark

Orthopaedic Clinic. 

The respondents contend they accepted a compensable injury to the claimant’s left

elbow which occurred on December 31, 2012, and paid appropriate medical treatment.

Respondent denies that claimant suffered a compensable injury to his left shoulder and

low back at that time.  As a result, it denies claimant’s request for payment of medical

treatment from the chiropractic clinic or Ozark Orthopaedic Clinic.  

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on
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December 31, 2012.

3.   The parties’ stipulation that claimant sustained a compensable injury to his left

elbow on December 31, 2012, is hereby accepted as fact.

4.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to either his left shoulder or his low back as a result of the

accident on December 31, 2012.   

FACTUAL BACKGROUND

The claimant has the equivalent of an associate’s degree from Control Data Institute

in Santa Ana, California.  For the past 26 years claimant’s primary work has been with

computers.  In March 2012 the claimant began working for the respondent as a computer

engineer.  Claimant’s job duties required him to travel to various businesses and diagnose

and repair computer-based cash registers.  

Claimant testified that on December 31, 2012, he was dispatched by the respondent

to Olive Garden in Fayetteville to repair a small printer.  While claimant was in the process

of moving the printer from the kitchen to the bar area his feet slipped out from under him

causing him to fall and land full force on his left elbow and left hip.  Claimant reported the

injury to his employer and sought medical treatment at the emergency room of Mercy-

Rogers on January 1, 2013.  At that time claimant complained of left-sided pain with a chief

complaint of left elbow pain.  Claimant was diagnosed as suffering from a fall and was

treated with medication and instructions to apply ice to the affected area.

After his treatment at Mercy claimant was sent by respondent to Dr. Moffitt.

Claimant was evaluated by Dr. Moffitt on January 3, 2013, with complaints of pain in the

left elbow, left arm/wrist, left knee, low back, left hip and left jaw pain with headaches.  Dr.

Moffitt diagnosed claimant’s condition as a contused left arm and forearm, facial contusion,

lumbar strain, left shoulder strain, and left hip strain.  Dr. Moffitt recommended treatment
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in the form of ice and over-the-counter medication.  He also released claimant to return to

work without restrictions.  Claimant did return to work for the respondent and continued to

work for the respondent through the date of the hearing.  

Following this visit with Dr. Moffitt on January 3, 2013, claimant testified that he

attempted to return to see Dr. Moffitt for a second visit but his appointment was canceled.

Claimant subsequently attempted to seek additional medical treatment from Quikcare

Clinic in Springdale but was not permitted to do so.  As a result, claimant sought medical

treatment at the Chiropractic Clinic from Dr. Blair Masters.  In a report dated January 11,

2013, Dr. Masters noted various complaints from claimant.  Dr. Masters treated claimant

with manipulation to the C1, C5, T4, T10, and L5-1 areas.  He also provided manipulation

to claimant’s left shoulder.  Claimant testified that Dr. Masters’ treatment provided him

some relief for a few days but he subsequently sought medical treatment from the Ozark

Orthopaedic Clinic.  

On February 22, 2013, claimant was evaluated by Judy Slavik, PA-C, for Dr.

Gannon Randolph.  Slavik primarily saw claimant for his complaints of low back pain.

Slavik diagnosed claimant’s condition as L5-1 degenerative disc disease; a prior

descectomy in 2005; and a new onset of radiculopathy at the L5-S1 level.  Slavik

recommended treatment in the form of medications and an MRI scan.

In addition to Slavik, claimant was also evaluated by Dr. Kaler at the Ozark

Orthopaedic Clinic for complaints of bilateral shoulder pain.  Dr. Kaler diagnosed claimant’s

condition as bilateral rotator cuff syndrome and recommended that claimant undergo

physical therapy.  

On February 28, 2013, claimant underwent the MRI scan which had been

recommended by Slavik.  The MRI scan was read as showing post-surgical changes at the

L5-S1 level with a mild diffuse disc bulge still present.  It also revealed a mild disc

protrusion at the L4-5 level with the protrusion abutting the exiting left L4 nerve root.
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Following this scan claimant returned to Slavik who in a report dated March 5, 2013 noted

that claimant suffered from minimal degenerative changes especially at the L4-5 and L5-S1

level.  Slavik went on to recommend that claimant undergo physical therapy for his low

back complaints.

Claimant has filed this claim contending that he suffered compensable injuries to

his left shoulder and low back.  He seeks payment for medical treatment received at the

Chiropractic Clinic as well as for the treatment he received from Slavik and Dr. Kaler at

Ozark Orthopaedics.  Finally, he requests payment for the physical therapy recommended

for his low back by Dr. Slavik and for his left shoulder by Dr. Kaler.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his left shoulder and

low back as a result of the fall on December 31, 2012.  These injuries are injuries caused

by a specific incident identifiable by time and place of occurrence.  The Commission has

stated in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February

2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be shown in order

to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the
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doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered compensable injuries to his left shoulder

and low back as a result of the fall on December 31, 2012.  Specifically, I find that claimant

has failed to offer medical evidence supported by objective findings establishing a

compensable injury.

First, I find that claimant has failed to offer medical evidence supported by objective

findings establishing a compensable injury to his low back.  The claimant had a history of

low back complaints which resulted in surgery at  L5-1 in 2005.  While claimant testified

that he was not having any problems with his back prior to the fall on December 31, 2012,

medical records from his family physician, Dr. Mahan, indicate that claimant did make

some complaints of low back pain.  The first report from Dr. Mahan noting complaints of

low back pain is November 3, 2009.  Although claimant was seen for other complaints on

that date, Dr. Mahan noted during his general examination that it was positive for pain in

claimant’s low back.  Subsequently, on January 11, 2010, claimant sought medical

treatment from Dr. Mahan for pain involving his neck and low back.  Low back complaints

were also noted in Dr. Mahan’s reports of March 2, 2010 and April 12, 2010.

On May 25, 2010, claimant returned to Dr. Mahan for complaints of low back pain

which had worsened over the last two days.  Claimant attributed his low back pain to lifting

a large TV and hiking.  Dr. Mahan’s report indicates that claimant described the severity

as moderate and indicated that his symptoms were worsening.  Based upon claimant’s

complaints of low back pain, Dr. Mahan ordered an MRI of the claimant’s lumbar spine.

The MRI scan of claimant’s lumbar spine was conducted on June 1, 2010, and it

revealed degenerative disc disease throughout claimant’s lumbar spine.  It also noted that

at the L4-5 level there was evidence of a herniated disc which abutted the left L4 nerve

root.  Following the scan claimant returned to Dr. Mahan who in a report dated July 13,

2010 confirmed that the MRI scan revealed evidence of a herniated disc at the L4-5 level



7Yerxa (G300316)

which appeared to abut the L4 nerve root.  Dr. Mahan prescribed claimant medication for

his back pain.  

After claimant’s visit with Dr. Mahan on July 13, 2010, it does not appear that

claimant received any additional specific medical treatment for his low back complaints

until he sought medical treatment from Slavik at Ozark Orthopaedic.  As previously noted,

Slavik also ordered an MRI scan of the claimant’s lumbar spine.  Notably, the findings on

the February 28, 2013 MRI scan are essentially the same as the findings of the MRI scan

performed on June 1, 2010, with the most significant finding being a herniation or disc

protrusion at the L4-5 level which abutted the left L4 nerve root.  These findings are

present on both MRI scans.  Otherwise, the scans are positive for degenerative changes

which were also preexisting. 

It is claimant’s contention that the fall of December 31, 2012 aggravated his pre-

existing low back condition.  An aggravation is a new injury resulting from an independent

incident.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W. 3d 900 (2000).  An

aggravation, being a new injury with an independent cause, must meet the definition of a

compensable injury in order to establish compensability for the aggravation.  Farmland Ins.

Co. v. DuBois, 54 Ark. App. 141, 923 S.W. 2d 883 (1996).  

Accordingly, in order to establish compensability of an aggravation of a pre-existing

condition, claimant must meet the requirements for proving a compensable injury and one

of those requirements is medical evidence supported by objective findings establishing an

injury.  Here, the objective findings in the form of the MRI scan of claimant’s lumbar spine

taken on February 28, 2013 reflects a herniated disc at the L4-5 level which abuts the left

L4 nerve root.  This finding was present on the MRI scan taken on June 1, 2010.  Likewise,

the MRI scan taken on February 28, 2013 also showed degenerative changes which were

also present on the June 1, 2010 scan.

While some of claimant’s treating physicians noted muscle spasms in claimant’s
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upper back, the spasms were not observed in the claimant’s low back area.  Therefore, this

would not be considered an objective finding establishing an injury to the low back.

In short, while claimant has received medical treatment for his low back and has

been diagnosed with a low back injury, in order for claimant’s injury to be considered a

compensable injury he must offer objective findings establishing an injury.  Here, the

objective findings in the form of the lumbar MRI scan revealed the same findings which

were present on the June 1, 2010 MRI scan.  Accordingly, I find that claimant has failed

to prove by a preponderance of the evidence that he suffered a compensable injury to his

low back as a result of the fall on December 31, 2012.

Likewise, I also find that claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury to his left shoulder as a result of the fall

on December 31, 2012.  While claimant did make complaints of pain involving his left

shoulder at the emergency room and also to Dr. Moffitt, claimant again must offer objective

findings establishing a compensable injury.  Here, a review of the medical records from Dr.

Moffitt, the Chiropractic Clinic, and Dr. Kaler at Ozark Orthopaedic fails to reveal any

objective findings establishing an injury to claimant’s left shoulder.  An x-ray was performed

by Dr. Kaler on February 27, 2013; however, it does not appear from a review of Dr. Kaler’s

report that the x-ray revealed any objective findings of an injury.

Furthermore, I believe it is also important to note that when claimant sought medical

treatment from Dr. Kaler on February 27, 2013 he complained of bilateral shoulder pain

which he attributed to his fall at work.  Dr. Kaler went on to diagnose claimant’s condition

as bilateral rotator cuff syndrome.  These complaints of bilateral shoulder pain are

significant when one considers claimant’s testimony that when he fell he fell onto his left

side on December 31, 2012.  While claimant is not making a claim for an injury to his right

shoulder, the fact that claimant is complaining of bilateral shoulder pain when he did not

fall onto his right shoulder is evidence which may be considered in determining whether



9Yerxa (G300316)

claimant has proven a compensable injury to his left shoulder.

In short, I find that claimant has failed to offer objective findings establishing a

compensable injury to his left shoulder.  Therefore, he has failed to prove a compensable

injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to either his left shoulder or his low back as a result of the fall which

occurred on December 31, 2012.  Therefore, his claim for compensation benefits in the

form of medical treatment associated with his left shoulder and low back complaints is

hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $379.25.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


