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Claimant represented by MICHAEL HAMBY, Attorney, Greenwood, Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 29, 2013, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on October 17, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on May 10,

2012.

3.   The claimant was earning an average weekly wage of $694.00.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to bilateral shoulders and neck on May 10, 2012.

2.   Medical.

3.   Temporary total disability from June 13 through June 15, 2012; June 29, 2012;
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July 3, 2012; July 6, 2012; July 13, 2012; and July 16, 2012 through a date yet to be

determined.

4.   Attorney fee.

5.   Notice.

At the time of the hearing claimant clarified that she is contending a compensable

injury to her right shoulder and that as regards temporary total disability benefits the claim

for the period of July 16, 2012 through a date yet to be determined would be July 16, 2012

through July 27, 2012.

The claimant contends she suffered a compensable injury to her right shoulder

while administering physical therapy to a patient on or about May 10, 2012.  The claimant

is entitled to continuing medical treatment for these injuries, temporary total disability

benefits, and a controverted attorney fee. 

The respondents contend that claimant did not sustain an injury within the course

and scope of her employment on or about May 10, 2012; that claimant did not report an

alleged injury; and that claimant continued working her regular schedule for several weeks

following the alleged injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 17, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence
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that she suffered a compensable injury to her right shoulder while employed by respondent

on May 10, 2012.

3.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits as a result of her compensable injury.

4.   Claimant’s claim for compensation benefits is not barred by the notice provisions

of A.C.A. §11-9-701.

5.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s right shoulder injury.   

FACTUAL BACKGROUND

The claimant is a 41-year-old woman who began working for respondent on October

31, 2011.  Claimant was employed by respondent as a physical therapist assistant at its

Charleston location and also worked at its Paris location.  Claimant’s job duties with

respondent required her to perform initial evaluations, set up treatment plans, and perform

the physical therapy treatment.

Claimant testified that on or about May 10, 2012 she was performing physical

therapy on a patient who had undergone a total knee replacement surgery.  Claimant

testified that she was using a sheet wrapped around the patient’s ankle in an effort to

increase his knee flexion when she felt something give in her shoulders.  She testified that

she felt something pop and had immediate pain.  Claimant testified that this occurred

almost at the end of her work day.

Claimant’s supervisor was Danny Curtis.  Curtis was not stationed at the claimant’s

work location but instead was stationed in Fort Smith and he visited respondent’s various

locations.  Claimant testified that a day or two after May 10 she mentioned the incident in

passing to Curtis.  Claimant testified that she continued to perform her job for respondent

and that pain in her left shoulder resolved.  However, after approximately three weeks
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when the pain in her right shoulder had not resolved but had worsened she informed Curtis

that she needed medical treatment.  As a result, Curtis and claimant completed various

paperwork including Commission Form AR-N.

Respondent did not accept claimant’s injury as compensable and as a result she

sought medical treatment on her own from Benton Loggains, a physician’s assistant, in Dr.

Bolyard’s office.  This initial evaluation occurred on June 13, 2012.  On that date Loggains

diagnosed claimant’s condition as being consistent with bursitis/tendinitis.  Loggains gave

claimant an injection and prescribed medication and exercises.

When claimant’s complaints continued she underwent an MRI scan of her right

shoulder which was read as normal.  Claimant was evaluated by Dr. Bolyard on July 16,

2012.  He diagnosed claimant’s condition as mild adhesive capsulitis of the right shoulder

and noted that there was no MRI evidence of any other significant pathology.  His

recommended treatment included heat, avoidance of stress, and exercises designed to

increase claimant’s range of motion.  He also prescribed medication and a regimen of

physical therapy.

Claimant began a period of physical therapy on July 17, 2012 and continued through

July 27, 2012.  Following her last physical therapy treatment claimant returned to Dr.

Bolyard who indicated that claimant should perform physical therapy on her own.  He also

continued restrictions of no lifting more than 20 pounds above the shoulder level.  On

September 21, 2012 Dr. Bolyard indicated that he had nothing further to offer the claimant

and indicated that she could return to work the next day without any restrictions.

Claimant testified that while undergoing physical therapy she missed approximately

two weeks of work but then subsequently returned to work for respondent with work

restrictions until those restrictions were lifted on September 21, 2012.  Thereafter, she

continued to work for the respondent until she was terminated on February 26, 2013.

Claimant has filed this claim contending that she suffered a compensable injury to
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her right shoulder on or about May 10, 2012.  She seeks payment of medical benefits,

temporary total disability benefits for various periods of time, and a controverted attorney

fee.

ADJUDICATION

Claimant contends that she suffered a compensable injury to her right shoulder

while performing physical therapy on a patient on May 10, 2012.  Claimant’s claim is for

a specific injury identifiable by time and place of occurrence.  The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her right

shoulder.  First, I find that claimant has proven that she suffered an injury which arose out

of and in the course of her employment and that the injury was caused by a specific

incident identifiable by time and place of occurrence.  Claimant testified that she suffered

the injury to her right shoulder while performing physical therapy on a patient on May 10,
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2012.  Claimant testified that she felt something pop in her shoulder and had immediate

pain.  She further testified that this incident occurred at the end of her work day and that

she casually mentioned it in passing to her supervisor within the next day or two when he

was present at her work location.  Claimant testified that she continued to perform her job

for the respondent and that the symptoms involving her left shoulder resolved.  However,

when the pain in her right shoulder did not resolve she informed Curtis that she needed

medical treatment and completed workers’ compensation paperwork.  Claimant

subsequently sought medical treatment from Loggains and Dr. Bolyard.  The medical

records contain a history of injury consistent with the claimant’s testimony.

After having had the opportunity to observe the claimant’s demeanor during the

hearing and after evaluation of her testimony, I find that claimant is a credible witness and

find that her testimony is entitled to great weight.  Based upon claimant’s testimony as well

as the remaining evidence which corroborates that testimony such as the consistent history

of injury contained in the medical reports, I find that claimant has proven that her injury

arose out of and in the course of her employment with respondent and that it was caused

by a specific incident identifiable by time and place of occurrence.

I also find that claimant has proven by a preponderance of the evidence that the

injury caused internal physical harm to her body which required medical services and that

she has offered medical evidence supported by objective findings establishing an injury.

Here, claimant sought medical treatment from Loggains and Dr. Bolyard.  Claimant’s

treatment has consisted of an injection, medication, and physical therapy.  While an MRI

scan of the claimant’s right shoulder was read as normal, the physical therapist notes

contain multiple references to muscle spasms present in the claimant’s right shoulder area.

Muscle spasms are considered objective findings.  Continental Express v. Freeman, 339

Ark. 142, 4 S.W. 3d 124 (1999).  

Accordingly, based upon the foregoing evidence, I find that claimant has met each
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requirement of compensability and therefore find that she has proven by a preponderance

of the evidence that she suffered a compensable injury to her right shoulder while working

for respondent on or about May 10, 2012.

Claimant contends that as a result of her compensable injury she is entitled to

temporary total disability benefits for various periods of time.  These include June 13

through June 15, 2012; June 29; July 3; July 6; July 13; and July 16 through July 27, 2012.

It is claimant’s contention that she missed work on these occasions due to doctors’

appointments and/or physical therapy appointments.  While claimant did seek medical

treatment on June 13 and on July 6, there are no medical reports relating to medical

appointments on June 29, July 3, or July 13.  Furthermore, in order to be entitled to

temporary total disability benefits claimant has the burden of proving by a preponderance

of the evidence that she remained within her healing period and that she suffered a total

incapacity to earn wages.  Arkansas State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

Here, even though the claimant may have remained within her healing period until

she was released by Dr. Bolyard on September 21, 2012, claimant has failed to prove by

a preponderance of the evidence that she was totally incapacitated from working for more

than seven days so as to be entitled to temporary total disability benefits.  As previously

noted, there is no indication that claimant sought medical treatment on June 29, July 3, or

July 13.  Furthermore, with respect to the time period of July 16, 2012 through July 27,

2012, claimant was undergoing physical therapy during that period of time.  However,

claimant did not undergo physical therapy every day and the physical therapist’s notes

indicate that the therapy sessions lasted a maximum of 45 minutes.  More significantly, the

initial physical therapist report of July 17, 2012 indicates that claimant is to return to work

without restrictions.  The same notation is contained in other therapist’s notes.  While a

subsequent report from Dr. Bolyard did indicate that he placed some lifting restrictions on
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the claimant, there is no indication that Dr. Bolyard took claimant off work.  In fact, claimant

admitted on direct examination that she was not taken off work by Dr. Bolyard.

Q. He didn’t take you off work.  He just put restrictions
on you?

A. He just put restrictions.

Given this evidence, I do not find that claimant has proven that she suffered a total

incapacity to earn wages during the period of time she was undergoing physical therapy.

Even if the claimant were to be considered as suffering a total incapacity to earn

wages for the periods of time requested from June 13 through June 15, and again on July

6, dates she sought medical treatment, claimant did not miss a sufficient number of days

from work to be entitled to temporary total disability benefits.  See A.C.A. §11-9-501.

Accordingly, claimant is not entitled to temporary total disability benefits as a result of her

compensable injury.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable injury.

In defense of this claim respondent has raised the issue of notice.  The

requirements of providing notice of an injury are set forth in A.C.A. §11-9-701.  Subsection

(a)(1) of that statute states an employee must make known to their employer immediately

after it occurs an injury on a form prescribed or approved by the Commission unless they

are physically or mentally unable to do so.  If notice is not provided the employer is not

responsible for disability benefits, medical benefits, or any other benefits prior to receipt

of the employee’s first report of injury.  In this particular case, I note that claimant indicated

that she reported the incident informally to her supervisor a day or two after it occurred.

Claimant did not formally report an injury and complete paperwork until May 31, 2012.

However, claimant is not seeking any medical or disability benefits prior to May 31, 2012.

All the benefits she is requesting are subsequent to the date she did provide notice to the
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respondent.  Therefore, the issue of notice is moot.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her right shoulder while employed by respondent on

or about May 10, 2012.  Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable right shoulder

injury.  Claimant has failed to prove by a preponderance of the evidence that she is entitled

to temporary total disability benefits as a result of her compensable injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $240.95.

IT IS SO ORDERED.

                                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


