
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G300395 

JOSHUA WATSON, Employee  CLAIMANT

CITY OF FAYETTEVILLE, Employer  RESPONDENT

MUNICIPAL LEAGUE WCT, Carrier RESPONDENT

OPINION FILED JULY 3, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 5, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 27, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury in the form of hearing loss on May

30, 2012.

4.   The claimant was earning an average weekly wage of $788.80 which would

entitle him to compensation at the weekly rates of $526.00 for total disability benefits and

$395.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of mental injury.

2.   Medical related to mental injury.

3.   Temporary total disability benefits.

4.   Attorney fee.

At the time of the hearing claimant clarified that the requested dates of temporary

total disability benefits would include July 15, 2012 through August  2012 and  October 29,

2012 through January 1, 2013.

The claimant contends that as a result of his compensable injury he also sustained

a mental injury and is entitled to the payment of medical related to that condition,

temporary total disability, and an attorney fee.

The respondents contend claimant has not sustained a compensable mental injury

under A.C.A. §11-9-113.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 27, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has met his burden of proving by a preponderance of the evidence

that he suffered a compensable mental injury or illness in the form of depression.

3.   Claimant is entitled to medical treatment for his compensable mental injury.

This includes, but is not limited to, counseling from Dr. Pate and payment for a prior

evaluation performed by Dr. Chambers and Dr. Nichols.  
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4.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits beginning July 15, 2012, and continuing

through August 6, 2012, and again from November 9, 2012, through January 1, 2013.

5.   Respondent has controverted claimant’s entitlement to all unpaid temporary total

disability benefits.

FACTUAL BACKGROUND

The claimant is a 34-year-old man who began working for respondent in May 1999

and other than a 10-month period of time he continued to work for the respondent until

after his compensable injury.  Claimant was employed by the respondent as a dispatcher.

Claimant’s job duties included taking both emergency and non-emergency calls, prioritizing

them, and dispatching the appropriate police or fire assistance.  

Claimant suffered a compensable injury in the form of hearing loss as a result of an

incident which occurred on May 30, 2012.  Claimant testified that on that date the radio

system which was operated by a computer malfunctioned.  Claimant was instructed to

perform troubleshooting steps and reboot the computer.  As the computer rebooted, it

squelched, sending a loud audible tone into the headset claimant was wearing over his

right ear.  Claimant testified that this was slightly painful and disorienting.  Claimant also

testified that this incident occurred during the last hour of his shift on Monday and that

when he went home he waited for the ringing in his ears to subside.  When the ringing did

not subside claimant reported the incident and was referred to Dr. Berestnev by the

respondent.

Claimant was initially evaluated by Dr. Berestnev on June 6, 2012, who diagnosed

claimant’s condition as exposure to loud noise and acoustic trauma.  Dr. Berestnev

indicated that claimant should return for a follow-up appointment the next week for a repeat

hearing test and that he should avoid exposure to loud noise.  

Claimant returned to Dr. Berestnev on June 15, 2012, and a repeat hearing test did
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not show any improvement.  Dr. Berestnev noted that claimant continued to suffer from

tinnitus and he referred claimant to a specialist.

Claimant was evaluated by Dr. Farris, ENT, on July 5, 2012.  Dr. Farris noted that

the claimant had subjective tinnitus and indicated that an ideogram showed a slight

asymmetry on the right side.  Dr. Farris stated that it was reasonable to presume that

claimant’s right and left ears were symmetrical prior to the incident.  Dr. Farris indicated

that claimant should consider a follow-up audiogram in six months or sooner if his condition

worsened.

The claimant had apparently returned to work for the respondent during this period

of time but according to his testimony he began to have problems functioning due to the

intensity of the tinnitus and problems caused by noise and stressors.  As a result, claimant

testified that he took some vacation time in July and eventually sought medical treatment

from Springwoods Behavioral Health in early August 2012.  Claimant was discharged from

Springwoods Behavioral Health on August 6, 2012.  

Claimant apparently again attempted to return to work for the respondent for a

period of time and he also sought medical treatment on his own from Kim Davis Pate, a

licensed professional counselor.  Claimant was first evaluated by Pate on August 9, 2012,

at which time she diagnosed claimant’s condition as adjustment disorder with mixed

anxiety and depressed mood.  Pate noted that the ringing in claimant’s ear had worsened

and that he was having difficulty understanding what people were saying.  She also noted

that claimant complained of sleep problems due to the ringing and that socially claimant

had become isolated due to not being able to hear people talk when there were multiple

sounds present.

Since that time the claimant has continued to receive counseling for his mental

condition from Pate.  

In addition, claimant was evaluated by Dr. Stephen Nichols, a clinical psychologist,
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on August 13, 2012.  Nichols diagnosed claimant’s condition as major depressive disorder

and somatoform disorder.  Nichols noted that at that point in time the claimant’s judgment

was compromised and that he was at risk to both himself and others.

For claimant’s hearing loss he was next evaluated by Dr. Randall Black on

September 6, 2012.  Dr. Black diagnosed claimant’s condition as noise induced hearing

loss of the right ear which was consistent with an inner ear concussion or damage as well

as significant tinnitus in the right ear which was also the result of inner damage to his right

ear.  Dr. Black’s report indicates that he talked to the claimant about lessening stress

noting that tinnitus would increase with his stress level and this was a contributing factor

to his mental health issues.  He noted that over time most people accommodate to the

tinnitus and it will become less noticeable and should be less of a problem for claimant

over time.  Dr. Black recommended that claimant receive a follow-up audiogram in six

months.

On November 26, 2012, claimant was evaluated by Dr. Chambers, a clinical

neuropsychologist.  Dr. Chambers diagnosed claimant’s condition as major depression and

recommended treatment in the form of care from his primary care physician to monitor and

prescribe medication and also that claimant continue to receive treatment from his

counselor.

The medical records indicate that claimant continued to receive some counseling

from Pate and that he also returned to Dr. Black on January 28, 2013.  In his report of that

date Dr. Black noted that claimant’s audiogram was unchanged and it was his opinion that

claimant’s condition was permanent in terms of tinnitus and asymmetric hearing loss.

Claimant has filed this claim contending that he suffered a mental injury as a result

of the incident on May 30, 2012.  He seeks payment of medical treatment related to that

mental injury as well as temporary total disability benefits and a controverted attorney fee.
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ADJUDICATION

Claimant contends that he suffered a compensable mental injury as a result of the

incident on May 30, 2012.  The law with regard to mental injury is set forth at A.C.A. §11-9-

113.  That statute states that a mental injury or illness is not compensable unless it is

caused by a physical injury to the employee’s body and it must be diagnosed by a licensed

psychiatrist or psychologist pursuant to the criteria established in the most recent issue of

the Diagnostic and Statistical Manual of Mental Disorders.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving a compensable

mental injury.  First, I find that claimant’s mental injury was caused by a physical injury to

his body.  Claimant suffered a physical injury to his body when a high pitched squelch went

through the headset claimant was wearing on his right ear on May 30, 2012.  This injury

was accepted as compensable and testing revealed an asymmetrical hearing loss in

claimant’s right ear.  I also find that claimant’s mental injury was diagnosed by a licensed

psychiatrist or psychologist and that the diagnosis meets the criteria established in the

most recent issue of the Diagnostic and Statistical Manual of Mental Disorders.

 In this particular case, as previously noted, claimant was first evaluated by Dr.

Stephen Nichols, a clinical psychologist, on August 13, 2012.  Dr. Nichols diagnosed

claimant as suffering from major depressive disorder, recurrent, with a code of 296.3

according to the Diagnostic and Statistical Manual of Mental Disorders.  Likewise, claimant

was also evaluated by Dr. Chambers, a neuropsychologist, on November 26, 2012.  Dr.

Chambers also diagnosed claimant as suffering from a major depression with a single

episode coded 296.21 pursuant to the Diagnostic and Statistical Manual of Mental

Disorders.

In finding that claimant has met his burden of proof, I do note that claimant has a

history of suffering from depression for which he has sought some medical treatment.
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However, there is no indication that claimant was receiving any treatment for depression

prior to the injury on May 30, 2012.  Claimant testified that he had some prior problems

with depression that had begun approximately 15 years ago.  He testified that he

underwent two or three counseling sessions per year and that he had never missed work

because of depression.  Claimant testified that he sought counseling after losing a child

over the phone to SIDS and after his divorce, but that he received counseling did not miss

any work.  Claimant testified that following his injury he has difficulty getting out of bed and

does not want to be around people or talk to people.  

Claimant’s problems adjusting to his hearing injury are reflected in the medical

reports.  In the report of Benjamin Sexton, PA-C at First Care South in Fayetteville, he

noted that claimant was experiencing anxiety, fatigue, social phobia and suicidal ideation.

He noted that the ringing in claimant’s ear was causing a lot of anxiety and that the only

thing claimant could do to drown out the ringing was to drive around in his car and turn up

the radio with the air conditioner to block out the noise.  Sexton also noted that claimant

was having difficulty sleeping at night and concentrating.  He noted that being in public

caused the claimant a lot of anxiety because he could not focus when there were multiple

sources of sound.  Sexton diagnosed claimant as suffering from anxiety caused by an

exacerbation of his pre-existing condition.  Likewise, Pate, the licensed professional

counselor, testified that claimant was having difficulty understanding what people were

saying and difficulty sleeping due to the ringing in his ear.  She noted that socially the

claimant had become more isolate due to not being able to hear people when multiple

sounds were present.

These same findings were made by Dr. Nichols and Dr. Chambers.  In fact, Dr.

Chambers believed that the disturbance claimant was experiencing due to the ringing in

his ears was contributing “significantly” to his depressed mood.

Based upon the foregoing evidence, particularly the opinion of Dr. Chambers who
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is a clinical neuropsychologist as well as the opinion of Pate, I find that claimant has met

his burden of proving by a preponderance of the evidence that he suffered a compensable

mental injury as a result of the accident on May 30, 2012.  

Having found that claimant has met his burden of proving by a preponderance of

the evidence that he suffered a compensable mental injury, I find that claimant is entitled

to payment of all reasonable and necessary medical treatment provided in connection with

that compensable mental injury.  This includes treatment he has received from  Pate as

well as the evaluations claimant underwent from Drs. Chambers and Nichols.

The next issue for consideration involves claimant’s request for temporary total

disability benefits from July 15, 2012 through August and from October 29, 2012 through

January 1, 2013.  While the injury to claimant’s ear was a scheduled injury, claimant’s

mental injury is an unscheduled injury.  In order to be entitled to temporary total disability

benefits claimant has the burden of proving by a preponderance of the evidence that he

remains within his healing period and that he suffers a total incapacity to earn wages.

Arkansas State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613

S.W. 2d 392 (1981).  

I find that claimant has remained within his healing period for his mental injury since

July 15, 2012.  Claimant testified that shortly after his injury he began to have panic attacks

and panics with noise and stressors which increased the intensity of his tinnitus.  These

problems eventually became so great that on or about July 15 the claimant took a two-

week vacation because he could not properly perform his job.  In fact, claimant’s

complaints became so severe that he checked himself into an inpatient facility,

Springwoods Behavioral.  Since that time the claimant has continued to receive counseling

from Pate and has undergone evaluations by Nichols and Chambers.  The medical records

indicate that claimant’s treating physicians have recommended that claimant receive

continued counseling.  For instance, Nichols in his report of August 13, 2012 indicates that
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claimant should take advantage of the respondent’s employee assistance program which

offered assess to both psychiatrists and therapists.  Likewise, Chambers in the report of

November 26, 2012 recommended that claimant continue seeing his counselor twice a

week for a three-month period of time.

I also find that claimant has met his burden of proving by a preponderance of the

evidence that he suffered a total incapacity to earn wages from July 15, 2012 through

August 6, 2012, and again from November 9, 2012 through January 1, 2013.  As previously

noted, claimant testified he took vacation time on or about July 15 because he could not

complete a day of work without depression and anxiety that prevented him from interacting

with people as he was required to do as a dispatcher.  As also previously noted, claimant’s

symptoms became so severe that he checked himself into an inpatient facility.  According

to a medical record from Lawanna Herrell, claimant was a patient at Springwoods

Behavioral Health beginning on August 3, 2012, and he was discharged to return to work

as of August 6, 2012.  Based upon this evidence, I find that claimant was totally

incapacitated and is therefore entitled to temporary total disability benefits beginning July

15, 2012 and continuing through August 6, 2012.

I also find that claimant is entitled to temporary total disability benefits beginning

November 9, 2012 and continuing through January 1, 2013.  On November 9, 2012, Pate

completed an addendum to an FMLA form indicating: “Mr. Joshua Watson is experiencing

a psychological response to an ear injury and his symptoms of anxiety and depression

have increased to a level that requires time off from work.”  Pate noted that a return to work

date was not being set at that time.   In her report dated December 28, 2012, Pate

indicated that claimant would be available to return to full time work on Wednesday,

January 2, 2013.

Based upon the opinion of Pate which I find to be credible and entitled to great

weight, I find that claimant remained within his healing period and that he suffered a total
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incapacity to earn wages from November 9, 2012 through January 1, 2013.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable mental injury as a result of the incident which occurred on May

30, 2012.  Claimant is entitled to payment for all reasonable and necessary medical

treatment provided in connection with his compensable mental injury.  This includes, but

is not limited to, treatment he has received from Pate, and evaluations from Drs. Nichols

and Chambers.  Claimant has also proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits beginning July 15, 2012 and continuing

through August 6, 2012, and again from November 9, 2012 through January 1, 2013.

Respondent has controverted claimant’s entitlement to all unpaid temporary total disability

benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $233.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


