
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G300752

MICHAEL WATKINS, Employee  CLAIMANT

DISTRIBUTION CONSTRUCTION COMPANY, Employer  RESPONDENT

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED SEPTEMBER 4, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 31, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 22, 2013, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his left knee on either

November 1, 2012 or November 3, 2012.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

maximum rate.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of injury to claimant’s back as a result of his compensable knee

injury.

2.   Related medical.

The claimant contends that his back injury is a compensable consequence of his

knee injury. 

The respondents contend that the claimant did not suffer a compensable injury to

his back at the time he suffered his compensable knee injury.

With respect to the documentary evidence submitted by the respondent, I note that

at the time of the hearing respondent indicated its intention to take and introduce as

exhibits the depositions of John Allison and Linda Sluss.  Those depositions were to be

admitted as Respondent Exhibits 1 and 2, respectively.  Subsequent to the hearing

respondent chose not to take the deposition of John Allison.  Respondent did take and

submit the deposition of Linda Sluss.  It has been admitted as Respondent Exhibit 1.

Documentary evidence of respondent was previously admitted at the hearing as Exhibit 3.

Consequently, there is not a Respondent Exhibit 2.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 22, 2013, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has failed to meet his burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his back on November 1, 2012 or as a
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compensable consequence of his knee injury.

FACTUAL BACKGROUND

The claimant is a 54-year-old man who began working for the respondent, a pipeline

company, as a laborer in June 2012.  The claimant suffered a compensable injury to his

left knee on November 1, 2012.  Claimant testified that on that date he stepped off a truck

carrying about 40 pounds of equipment when he tweaked his left knee and also “felt

something in my back.”  Claimant testified that he continued to work and approximately a

week and a half later he could hardly walk.  When his condition did not improve claimant

was referred by respondent for medical treatment from Dr. Price.  

Claimant’s initial visit with Dr. Price occurred on November 13, 2012, with

complaints of pain in the left knee having began twelve days earlier.  Medical records from

Dr. Price indicate that he diagnosed claimant’s condition as a sprain and strain of the left

knee and he treated claimant conservatively with medication and an elastic knee support.

When claimant’s condition did not improve, Dr. Price referred claimant to Dr. Coker,

orthopaedic surgeon, for an evaluation.  Claimant’s initial evaluation with Dr. Coker

occurred on December 11, 2012.  Dr. Coker indicated that claimant could continue

performing light duty work and he prescribed physical therapy, exercises, and an injection.

When claimant’s condition did not improve with that treatment Dr. Coker performed an

arthroscopic procedure to repair a torn medial meniscus and removed multiple loose

bodies in the left knee on January 16, 2013.  

While claimant was still under post-surgical care for his knee with Dr. Coker,

claimant returned to Dr. Price on February 6, 2013 complaining of musculoskeletal pain

in the low back.  Dr. Price diagnosed claimant’s condition as a lumbar sprain and referred

him to Dr. Johnson for chiropractic treatment.  Claimant received medical treatment from

Dr. Johnson on February 6; February 8; February 12; and February 13, 2013.  
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Claimant was eventually referred to Dr. Blankenship who performed an evaluation

of claimant on February 18, 2013.  Dr. Blankenship indicated that an MRI scan of

claimant’s low back revealed a gross annular tear at the L4-5 level with a posterior disc

protrusion and significant left L4 foraminal narrowing with a lateral disc protrusion.  Dr.

Blankenship recommended treatment in the form of medication, a back therapy program,

and a lumbar epidural steroid injection from Dr. Cannon.  The injection was performed by

Dr. Cannon on May 16, 2013.  Claimant returned to Dr. Blankenship on May 30, 2013, and

Dr. Blankenship’s report indicates that the injection did not provide claimant any relief.  Dr.

Blankenship recommended treatment in the form of physical therapy and medication.  

While claimant was seeking the medical treatment for his low back complaints, he

continued to have problems with his left knee and as a result was evaluated by Dr. Arnold

on May 21, 2013.  Dr. Arnold eventually performed a second surgical procedure on

claimant’s left knee on June 28, 2013.  

The respondent accepted as compensable an injury to the claimant’s left knee and

has paid compensation benefits.  However, claimant also contends that he has suffered

a compensable injury to his low back and respondent has denied liability for that injury.

Accordingly, claimant has filed this claim contending that he suffered a compensable injury

to his low back and seeking payment of medical benefits.

ADJUDICATION

According to his contentions at the pre-hearing conference, claimant contends that

the back injury is a compensable consequence of his knee injury.  Claimant has the burden

of proving by a preponderance of the evidence that he suffered a “compensable

consequence” pursuant to all of the statutory elements of compensability.  Atchison v. John

P. Marinoni Construction Company, Full Commission Opinion filed September 19, 2001

(E616344).  If an injury is compensable, then every natural consequence of that injury is
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also compensable.  Martin Charcoal, Inc. v. Britt, 102 Ark. App. 252, 284 S.W. 3d 91

(2008), citing Air Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W. 3d 1 (2000).

Despite claimant’s contention that his low back injury is a compensable

consequence of the knee injury, claimant also testified at the hearing that he injured his

back at the time of the initial incident on November 1, 2012.  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his back on

November 1, 2012, or that the injury to his back was a compensable consequence of the

November 1, 2012 knee injury.

This finding is based upon the number of inconsistencies in the evidence.  First, as

previously noted, claimant originally contended that his low back complaints were a

compensable consequence of the left knee injury.  However, at the hearing, claimant

testified that he injured his back at the time of the accident on November 1, 2012.

Claimant indicated that on that date he stepped off a truck with about 40 pounds of

equipment and tweaked his left knee.  He also stated: “And I also felt something in my

back, but I just kept working.”  

In addition, claimant testified as follows:

Q. What makes you think that your back condition was
caused by this accident or by the knee injury?

A. Because my back had started hurting before I had
the knee surgery when I was seeing Dr. Coker.

Q. And how do you think it’s related?

A. It was at the same time, you know.

Claimant also testified at the hearing that he reported these back complaints to both

Dr. Price and Dr. Coker; however, both of them chose not to treat the claimant’s back but

instead treated claimant’s left knee injury.  Documentary evidence submitted at the hearing
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contains numerous reports from both Drs. Price and Coker with no mention of any low back

complaints.

In fact, complaints of low back pain are not mentioned in any of the medical records

until February 6, 2013 when claimant returned to see Dr. Price.  Dr. Price’s medical report

of that date notes that claimant was complaining of musculoskeletal pain in his low back

with an onset “months ago.”  The report also indicates that the complaints resulted from

an injury.  Significantly, Dr. Price’s medical record does not indicate that claimant suffered

an injury at work or indicate that the low back complaints were due to the injury which

occurred on November 1, 2012.  As previously noted, Dr. Price referred claimant to Dr.

Johnson for chiropractic treatment.

A review of Dr. Johnson’s report dated February 6, 2013 indicates that claimant

presented with acute lower back pain.  However, Dr. Johnson’s report indicates that

claimant’s back pain began two weeks ago after the left knee surgery which was performed

by Dr. Coker.  This history is contrary to claimant’s testimony that he injured his back at the

time of the accident on November 1 and that he reported it to both Dr. Price and Dr. Coker.

As also previously noted, claimant eventually sought medical treatment from Dr.

Blankenship.  In his report dated February 18, 2013, Dr. Blankenship diagnosed claimant

as suffering from a gross annular tear at the L4-5 level.  Dr. Blankenship in that report also

indicated that it was his opinion that claimant’s current back problems were the result of

his work-related injury based upon the clinical information and the history he had been

provided by the claimant.  Dr. Blankenship again reiterated that opinion in a report of May

30, 2013.  Significantly, Dr. Blankenship’s opinion is based upon the history provided to

him by the claimant.  According to Dr. Blankenship’s report of February 18, 2013, claimant

reported to him that Dr. Coker felt like the original injury along with the mechanism of his

gait and limping created a significant exacerbation of claimant’s low back pain.  This

opinion was provided by the claimant and is not contained in any of Dr. Coker’s medical
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reports.  Therefore, there is no indication that Dr. Coker expressed an opinion as to the

causation of the claimant’s low back pain.  Notably, Dr. Blankenship also indicated that

claimant noticed the back pain at the time of the initial injury at work on November 1, 2012.

As previously noted, claimant testified that he reported these problems to Dr. Price and Dr.

Coker; however, their medical reports do not contain a history of any low back complaints.

Accordingly, I find that the opinion of Dr. Blankenship regarding causation is entitled

to little weight.  First, as previously noted, it is based almost entirely upon the history given

to him by the claimant which for reasons previously discussed are inconsistent.  It also

appears that Dr. Blankenship relied upon claimant’s statement to him that Dr. Coker had

indicated that such a causal connection existed.  However, this is a hearsay statement and

is entitled to no weight.  In addition, claimant’s history to Dr. Blankenship is not supported

by the testimony of Linda Sluss or his answers on an insurance claim form.

I also believe it is important to note that after the claimant’s initial knee injury he was

returned to work for the respondent on light duty.  Claimant’s primary job for the

respondent required him to sit in an office and answer the telephone.  During the course

of claimant’s work in the office he would have telephone conversations with Linda Sluss.

Sluss works for the respondent’s home office in Greensboro, North Carolina.  Sluss

testified by deposition that her job duties include human resources, insurance, drug and

alcohol testing, and workers’ compensation claims.  Sluss testified that when claimant was

placed in light duty answering the telephone she spoke to him on almost a daily basis.  She

testified that she talked to him at least three times a week and sometimes talked to him two

or three times a day.  Sluss testified that claimant would call her to ask questions about

certain things involving work and that he also called at times just to chat.  Sluss testified

that after the claimant reported his injury to his knee in November 2012 she sent him for

medical treatment.  Sluss testified that on occasion claimant would discuss his knee

condition and his treatment.  
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Significantly, Sluss testified that the claimant never mentioned any complaints

regarding his back during these conversations.  Sluss testified that she did not learn of any

potential back claim until approximately two or three weeks after the claimant’s knee

surgery in January 2013.  Claimant admitted that he discussed his knee injury with Sluss,

but he does not recall talking to her and mentioning his back complaints. 

Finally, claimant had insurance benefits from AFLAC.  In order to receive those

benefits claimant completed paperwork with regard to his low back injury.  Claimant signed

the form on February 25, 2013.  In response to the question: “Describe how the accident

happened” claimant responded, “I had lower back pain strain when tripped at home.”  The

form also asked the location of the accident with boxes to check for “On the job”; “Off the

job”; or “Other” with a space to describe.  On the line provided for “Other”, claimant

indicated that the accident occurred at “Home”.

Claimant’s failure to mention any low back complaints to Sluss during the

conversations when he was on light duty and his indication on the AFLAC form that the

injury occurred at home are additional reasons for finding that Dr. Blankenship’s opinion

is entitled to little weight.  

In summary, claimant has the burden of proving by a preponderance of the evidence

that his back injury is a result of the accident which occurred on November 1, 2012 or that

it was a compensable consequence of the November 1, 2012 left knee injury.  I find that

claimant has failed to meet his burden of proof.  There are numerous inconsistencies

present in the evidence presented.  While claimant testified that he injured his back on

November 1, 2012 and reported those back complaints to Drs. Price and Coker, numerous

medical reports from those physicians fail to mention any complaints of low back pain.  Low

back complaints were not mentioned until claimant returned to Dr. Price on February 6,

2013.  This was three months after the accident.  On that same date, claimant sought

medical treatment from Dr. Johnson and indicates that his low back pain began two weeks
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earlier after left knee surgery, not on November 1, 2012.  Furthermore, in contrast to Dr.

Blankenship’s understanding, there is no medical record from Dr. Coker regarding

causation of the claimant’s low back complaints.  Finally, according to claimant’s testimony

and the testimony of Sluss, claimant never mentioned any complaints of low back pain until

after he underwent the knee surgery from Dr. Coker in January 2013.  Finally, claimant

completed a form for AFLAC insurance indicating that his back injury had occurred at

home.

Based upon the foregoing evidence, I simply find that claimant has failed to meet

his burden of proof.

ORDER

Claimant has failed to meet his burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his low back while employed by the

respondent.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $303.25.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


