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STATEMENT OF THE CASE

A hearing was conducted on September 23, 2013, to determine

whether the claimant sustained a compensable injury within the meaning of

the Arkansas workers’ compensation laws. 

A prehearing conference was conducted in this claim on July 10, 2013,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the limited stipulations, together with the issues, and their

respective contentions were correctly set out in the Prehearing Order while,

at the same time, agreeing to other stipulated facts.  In addition, the claimant

amended her contentions as set out below.  A copy of the Prehearing Order
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was introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed

at all relevant times, including May 15, 2012 and that respondents had

controverted the claim in its entirety.  At the hearing, the parties stipulated that

the claimant earned sufficient wages to entitle her to compensation rates of

$482.00 per week for temporary total disability and $362.00 per week for

permanent partial disability in the event the claim was found compensable.

It was further agreed that the claimant’s employment was terminated on

September 6, 2012.

By agreement of the parties, the primary issue presented for

determination concerned compensability of the claim.  If overcome, claimant’s

entitlement to associated benefits must be determined.

During the prehearing conference, the claimant contended, in summary,

that she sustained a compensable back injury arising out of and during the

course of her employment resulting from  a specific incident on May 15, 2012;

that respondents should be held responsible for all medical and related

treatment, together with continued reasonably necessary medical treatment;

that she was entitled to temporary total disability for the period beginning May

25, 2012, and continuing until returning to work on May 14, 2013; and that a

controverted attorney’s fee should attach to any benefits awarded. Prior to the
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hearing, the claimant amended her claim contending, in the alternative, that

she sustained a possible gradual onset injury rather than an injury resulting

from a specific incident while, at the same time, pointing out that she returned

to work for another employer on May 10, 2013, but subsequently quit that job,

maintaining that her healing period may not have ended.

The respondents contended that the claimant can not prove that she

sustained a compensable back injury arising out of and during the course of

her employment with L M Wind Power Blades, Inc.

In addition to the claimant, Josephine Freeman was called as a

corroborating witness.  Prior to the hearing, the claimant took the telephone

deposition of Franklin E. Balmes, the claimant’s former supervisor, on

September 11, 2013.  The claimant requested that the record be

supplemented with said deposition following the hearing.  Although I found the

telephone deposition of Mr. Balmes to have little probative value, it was

received following the hearing without objection as “Claimant’s Exhibit A.”

Douglas Allen Parrish was called as a witness by the respondents.   The

record in this claim is composed solely of the transcript of the September 23,

2013, hearing containing numerous exhibits, together with the deposition of

Franklin Balmes maintained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence,

that she sustained a back injury arising out of and during the course of

her employment with L M Wind Power Blades, Inc., which was caused

by a specific incident identifiable in time and place of occurrence on

May 15, 2012.

4. The claimant has failed to prove, by a preponderance of the evidence,

that she sustained an injury to her back arising out of and during the

course of her employment with L M Wind Power Blades, Inc., which

was  not  caused  by  a  specific  incident  or  not  identifiable  by  time

and  place  of  occurrence  within  the  meaning  of  Ark. Code Ann.

§11-9-102(4)(A)(ii)(b).

5. The claimant has failed to prove, by a preponderance of the credible
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evidence that her physical problems, need for treatment, as well as any

alleged disability is causally related to an injury which arose out of and

during the course of her employment with the respondent herein. 

DISCUSSION

This claim turns almost entirely upon the claimant’s credibility.  The

record is replete with inconsistencies and contradictions.  In fact, the

claimant’s own testimony, as well as her course of conduct in pursuing her

claim is self-contradicting.  I did not find the claimant to be a credible witness.

Even on direct examination, the claimant was often non-responsive to

questions from her attorney.  While it is undisputed that the claimant made

occasional complaints of back pain beginning as early as June, 2011, there

is no credible evidence that the claimant related her physical problems to her

employment.  Further, the claimant’s course of conduct by failing to either

request or seek medical treatment despite having health insurance coverage

is curious, at best.  The medical evidence is also inconsistent with the claim.

A claimant’s testimony is never considered uncontroverted.  The testimony of

an interested party is always considered to be controverted. Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express

v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).
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The claimant, Tracie Loretta Young, testified in her own behalf.  The

claimant is thirty-seven (37) years old.  She has a high school education.  In

addition, the claimant completed medical assistant schooling.  The claimant

began working for the employer in November, 2007.  The claimant was hired

as a molder.  The claimant’s description of her job duties, as well as her initial

course of medical treatment is set out below:

Q     Tell us what a molder at L M Wind Power would do?

A     A molder would actually distinguish the types of glass, which is fiberglass,
and we would cut fiberglass and place it on the mold, repetitively as far as
smoothing it out with swiffers, our hands, or however else to get the glass
smooth so that it would not have any wrinkles.  We would stitch.  Before all of
that we would clean the mold, spray gelcoat on the mold with an air wand.
We would actually clean it out prior to that.  And a year after I became a team
lead, and I basically did more functions than more of the workers that was
there.

Q     All right.  Now, let’s back up for just a second.  L M Wind Power is in the
business of doing what?

A     Building windmill turbine blades.

Q     And what size blades are we talking about?

A     Oh, anywhere from 37.5 to 48.5.

Q     Feet?

A     Yes.

Q     Okay, so these are very large blades?

A     Very large.
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Q     All right.  And what kind of lifting requirements did you have doing the
duties either as the – sort of the first position in November of ‘07 or in the
second position in November of ‘08?

A     As part of the glass itself, it weighed anywhere from thirty to ninety
pounds depending on the work ethics as far as the glass type.  Every type of
glass had its own number of weight, and when there was actually needed –
for glass that we needed as far as lifting it, one person couldn’t lift it.  You had
to have at least three or four people.

Q     And was lifting an essential part of your job duties?

A     Every day.

Q     And prior to November of 2007 have you had or did you have any back
injuries?

A     No, I didn’t.

Q     Prior to November of 2007 were you required to take medication for any
lower back pain?

A     No.

Q     Prior to November of 2007 had you ever been to the chiropractor for your
lower back?

A     No.

Q     Were you able in November of 2007, when you began your work, to do
any sort of job duties that were asked of you?

A     Yes, there were a lot of job duties that I did that I was not supposed to
have done but I did it anyway.

Q     But you weren’t limited in any respect from – 

A     No.
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Q     – what you could do?

A     No.

Q     All right.  Now, did you work exclusively for L M Wind Power from
November of 2007 up to 2012?

A     No.

Q     Okay.  Did you work for other employers, too?

A     No.

Q     Okay.  Was L M Wind Power your only employer from ‘07 until 2012?

A     Yes, L M Wind Power was the only job.

Q     You didn’t work for any other – okay.  Tell us what happened in June of
2011 with respect to your work?

A     June 2011, that was when I noticed that I had a problem dealing with my
back as far as pain.  And the pain was so, so overwhelming to where I had to
go to the hospital.  I filled out a report.  Obviously, it didn’t get turned in.  I took
medication, back medication, pain medication, muscle relaxers, of that sort.
Those did help over a period of time when I was on them.  It reoccurred in
May 2012.

Q     Okay.  Before we get there, let’s back up for just a second.  We’ve got
Respondent’s Exhibit A, which evidences a visit to UAMS about June 30th of
2011?

A     Correct.

Q     Is that when you first sought medical treatment for your lower back
condition?

A     Yes, I did.

Q     Okay.  What did you feel was the cause of that lower back condition at
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that point in June of 2011?

A     From me pulling and tugging fiberglass.

Q     And that’s what you were doing at work?

A     Exactly.

Q     All right.  Now, did you miss any significant time from work between June
30 of 2011 and May 15 of 2012?

A     To  my  knowledge,  I  probably  did  miss  one  or  two  days  due  to
what – because  of  the  medication.

Q     All right.  Other than those couple days that you may have missed, did
you have to alter your duties in any way for L M Wind Power?

A     No, I did not, but I asked and I was not able to go into a different
department due to my injury, but I removed myself as far as on the mold itself
from a lot of pulling and tugging, and then I was told that I had to go back and
do the same work.

Q     Okay.  Now, is there any medical treatment you sought after the June 30,
2011 visit to UAMS up to the point to the doctors at St. Vincent on May 15,
2012 for your low back?

A     The only treatment that was given was the back pain and muscle
relaxers.  That was every time that I went to the doctor.

Q     Okay.  I guess maybe I asked a bad question.  You saw a doctor at
UAMS on June 30, 2011, according to Respondent’s Exhibit A?

A     Yes.

Q     Did you see doctors in between that point and the point you go to St.
Vincent’s on May 15, 2012?

A     No.  (Tr.15-19)
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As noted above, the claimant first sought medical treatment for her low

back complaints on June 30, 2011, at which time she was seen at UAMS

medical center emergency room.  The medical records reflect that the

claimant was unsure of the cause of her back pain while denying any recent

injury.  (Resp. Ex. A, pp.1-4)

Again, the claimant did not seek any medical treatment between June

30, 2011, and May 15, 2012.  Although the claimant’s primary contention was

that she sustained a back injury arising out of and during the course of her

employment as the result of a specific incident on May 15, 2012, the claimant

next sought medical treatment at St. Vincent Health System emergency room

complaining of back pain with a duration of one week of unknown etiology.

The claimant denied any recent injury.  The claimant was treated with various

medications including Flexeril.  The claimant was diagnosed with fibrositis,

released with home care recommendations, and advised to follow-up with her

personal physician if she did not respond to home treatment.  (Resp. Ex. A,

pp.5-10)

The claimant was next examined at the Little Rock Walk-in Clinic by Dr.

Sikandar Murad on May 17, 2012.  The claimant reported a history of having

pain in her low back periodically for several years.  The claimant also related

that her pain became worse after strenuous work.  The claimant was



11YOUNG – G208623

diagnosed with lumbago, possibly secondary to work, muscle strain v.

ligament sprain, and again prescribed medications to treat her symptoms.

The claimant followed up with Dr. Murad on May 18, May 30, and June 11,

2012.  On her second visit, Dr. Murad treated the claimant with trigger point

injections.  Apparently, the claimant was not allowed to work after May 25,

2012, due to reports in the medical profiles.  The claimant was advised to

either take off work or find a different form of work requiring less physical

activity.  The claimant was subsequently terminated on September 6, 2012,

after exhausting her FMLA.  (Tr.29)(Resp. Ex. A, pp.11-15)

No medical evidence was offered finding that the claimant was, at any

time totally disabled.  The claimant stated that she was physically unable to

work between May 25, 2012, until April, 2013, at which time she went to work

for Wal-Mart in Hot Springs as a cashier.  The claimant maintained that she

was unable to work during said period because of her back injury as well as

high blood pressure.  The claimant stated that she worked for Wal-Mart for

approximately four (4) months earning $7.65 per hour.  The claimant testified

concerning her level of pain which I found to be self-contradicting.  The

claimant described her pain currently as the same level that she experienced

prior to May, 2012, at which time she was working full-time for the employer

herein.  The claimant acknowledged receiving child support of $1,040.00 per
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month as well as other State and Federal subsidies.  (Tr.32-34)

On cross-examination, the claimant acknowledged that at one point she

worked as a team leader for the employer and that she knew or should have

known  how  to  fill  out  an  incident  report  concerning  the  reporting  of  a

work-related injury.  On further cross-examination, the claimant offered

conflicting testimony concerning whether she ever filled out an incident report.

Specifically, at the hearing, the claimant maintained that she filled out an

incident report and gave it to her team leader, Frank Balmes.  However,

during the claimant’s discovery deposition, she specifically denied ever filling

out an incident report concerning her alleged back injury.  (Tr.36-37)

On cross-examination, the claimant acknowledged that she did not give

a medical history of any work-related injury to her medical providers while

arguing that they did not inquire her how she was injured.  On further cross-

examination, the claimant acknowledged that she ultimately filled out

paperwork for both a workers’ compensation claim, as well as a claim for

short-term disability.  The claimant further acknowledged that she was able,

at all times, to perform light-duty work prior to her termination on September

6, 2012.

In response to questions from this examiner, the claimant maintained

that she specifically went to other supervisors, including Chris Vanoss, a
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supervisor above Frank Balmes to request medical treatment which was

repeatedly denied and that she eventually sought medical treatment on her

own.  However, it is undisputed that the claimant had health insurance

provided by the employer at all times that she was allegedly requesting

medical treatment.  It must be also pointed out that during a part of the period

that the claimant was claiming temporary total disability, she applied for, and

received unemployment compensation which requires that an applicant  to be

ready, willing, and able to return to work.  (Tr.51-54)

Josephine Renee Freeman was called as a corroborating witness by

the claimant.  At the time of the within hearing, Ms. Freeman worked as a

driver for NAPA.  Ms. Freeman previously worked with the claimant.  She

stated that during their work together, the claimant reported difficulties with

her back, leg, as well as high blood pressure, but never reported the cause of

her complaints.

Douglas Allen Parrish was called as a witness by the respondents.  Mr.

Parrish is the health, safety, and environmental manager for the employer.

He stated that a review of the claimant’s personnel file failed to reveal any

paperwork concerning the claimant reporting a back injury.  He stated that the

records did reflect a form in June, 2011, concerning an injury report regarding

the claimant’s hands.
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Subsequent to the hearing, the claimant submitted a telephone

deposition of Franklin E. Balmes.  I did not fine the deposition to have any

probative value.  Mr. Balmes acknowledged that the claimant reported

physical problems involving her back, but did not recall any specific incident.

Suffice it to say that his testimony was vague and ambiguous.  He admitted

that it was his impression that the claimant was claiming her physical

problems were the result of work; however, he could not recall any dates.  He

also could not recall if the information was provided by the claimant or through

some third-party while further stating that he also learned that the claimant

had been involved in an automobile accident.  Again, he was unsure of the

source of that information.  (Cl. Ex. A, pp.5-6)

ADJUDICATION

The primary issue presented for determination is whether the claimant

can prove that she sustained an injury arising out of and during the course of

her employment with L M Wind Power Blades, Inc.

For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002),

must be established:

1.    Proof, by a preponderance of the evidence, of an injury arising out of and
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in the course of employment;

2.    proof, by a preponderance of the evidence, that the injury caused internal
or external physical harm to the body which required medical services or
resulted in disability or death;

3.    medical evidence supported by objective medical findings, as defined in
Ark. Code Ann. §11-9-102(16), establishing the injury; and,

4.    proof, by a preponderance of the evidence, that the injury was caused by
a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails

to establish the compensability of the claim, and compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

Although it can be argued that the claimant failed to satisfy any of the

requirements necessary to establish the compensability of the injury alleged,

I am constrained to find that the claimant has offered sufficient medical

evidence supported by objective findings to establish an injury.  Our courts

have held that muscle spasms constitute objective medical findings to support

compensability and that emergency room personnel’s prescription of Flexeril

for muscle spasms is sufficient to establish the objective findings of any injury.

Mays  v.  Alumnitec,  Inc.,  76  Ark.  App.  274, 64 S.W.3d 772 (2001);

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2002);
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Denning v. Wal-Mart, 2009 Ark. App. 842 (2009).

The claimant’s primary contention was that she sustained an injury as

the result of a specific incident on May 15, 2012.  There is no credible

evidence whatsoever of a job-related incident.  The claimant has failed to

satisfy requirements (1) and (4), aforementioned, necessary to establish

compensability.  

Just prior to the immediate hearing, the claimant amended her

contentions to plead in the alternative that she sustained a back injury as the

result of a gradual onset back injury.  Indeed, the Act does recognize

cumulative trauma back injuries which are not caused by specific incident or

which are not identifiable by time and place of occurrence under Ark. Code

Ann. §11-9-102(4)(A)(ii)(b); however, the claimant is still required to prove, by

a preponderance of the evidence, that she sustained an injury arising out of

and during the course of employment.  Further, for a cumulative trauma back

injury, requires that the resultant condition is compensable only if the alleged

injury is the major cause of the disability or need for treatment.  Ark. Code

Ann. §11-9-102(4)(E)(ii).

In my opinion, the claimant has simply failed to prove that she sustained

any injury arising out of and during the course of her employment.  As

previously noted, the medical evidence does not attribute the claimant’s
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physical problems to a job-related injury.  The claimant sought medical

treatment in June, 2011, for back pain of unknown cause.  The claimant did

not receive any medical treatment between June, 2011, and May 15, 2012.

When the claimant did seek medical treatment on May 15, 2012, she reported

no known recent injury.  When the claimant saw Dr. Murad on May 17, 2012,

she reported back pain for several years.  In addition the claimant’s work

history, as well as her course of conduct in failing and/or refusing to request

medical treatment is inconsistent with her claim.  The claimant knew or should

have known the importance of filing an incident report requesting medical

treatment.  The claimant’s credibility is suspect at best.  At the hearing, the

claimant maintained that she filled out an incident report which she provided

to her immediate supervisor; however, there is no credible evidence of same.

In her discovery deposition, the claimant stated that she did not fill out an

incident report which further impairs her credibility.  The record is simply

replete with inconsistencies and contradictions.  The claimant first maintained

that she sustained a work injury as the result of a specific incident.  Prior to

the hearing, she amended her claim to allege an alternative claim for gradual

onset injury further reflecting her personal opinion without sufficient

corroborating evidence.  Despite the claimant’s assertion that her back

problems are work-related, it would require sheer speculation and conjecture
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to make this finding.  Conjecture and speculation, however plausible, cannot

be permitted to supply the place of proof.  Dena Construction Company v.

Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

It  is  well-settled  that  the  claimant  has  the  burden  of  proving  the

job-relatedness of any alleged injury, without the aid of any kind of

presumption in her favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368,

247 S.W.2d 964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248

S.W.2d 111 (1952).  The burden of proof claimant must meet is

preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark.

465, 425 S.W.2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to

give the claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not a

claimant  has  met  the  burden  of  proof  be  weighed  impartially,  without

giving the  benefit  of  the  doubt  to  either  party.   Arkansas  Code

Annotated  §11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768

S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663

(1987).

After reviewing the evidence in this case impartially, without giving the
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benefit of the doubt to either party, I find that the claimant has failed to prove

that she sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.  Accordingly, the within claim is hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


