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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G107551

RAYMOND YOUNG, EMPLOYEE CLAIMANT

SPORTSWORLD OF RUSSELLVILLE, 
EMPLOYER RESPONDENT

ACE FIRE UNDERWRITER 
INSURANCE COMPANY,
INSURANCE CARRIER                                      RESPONDENT 

ESIS, INC,.
TPA RESPONDENT

OPINION FILED MARCH 19, 2013 

A hearing was held before Administrative Law Judge Chandra L.
BLACK, in Little Rock, Pulaski County, Arkansas.

The claimant, pro se, did not appear for the hearing.
      
The respondents were represented by Mr. Eric Newkirk, Attorney at
Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE     

     A hearing was held on March 18, 2013, in this matter

pursuant to Dillard v. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W. 3d 287 (2004), to determine whether the above-

referenced matter should be dismissed for failure to prosecute

pursuant to Arkansas Code Ann. §11-9-702, and Commission’s Rule

099.13. 

     The record consists of the transcript of the March 18, 2013,

hearing and the documents contained therein. 

                            DISCUSSION
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     On August 16, 2011, the claimant sustained a left arm

injury, while working for the respondent-employer.  The

respondents accepted the claim as compensable and paid some

medical benefits and temporary total disability compensation.

     Thereafter, the claimant retained legal counsel.  On October

12, 2011, the claimant’s attorney sent correspondence to the

Commission, advising of the same, and requesting a complete copy

of its file in this matter.

     At the request of the claimant, a Change of Physician Order

was entered by the Commission on November 22, 2011, for the

claimant to change from treating with Dr. Owen Kelly to began Dr.

Thomas Frazier.  The parties exchanged discovery requests in

various forms.

     On December 19, 2011, the claimant underwent initial

evaluation by Dr. Frazier.  At that time, Dr. Frazier ordered an

MRI scan, and directed the claimant to return for a follow-up

visit of this diagnostic testing.  The claimant underwent an MRI 

of the left elbow on February 8, 2012.

     Despite attempts by the claimant’s attorney and the

respondents to have the claimant seen by Dr. Frazier for a

follow-up visit of his MRI results, the claimant has failed to do

so.  

     On November 26, 2012, the claimant’s counsel indicated to

the respondents that he had been unable to locate the claimant
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and had not heard from the claimant despite attempts to contact

him by mail, and in writing.   

     Therefore, on December 10, 2012, the respondents filed with

the Commission a Motion to Dismiss, with a certificate of service

to the claimant’s attorney.  

     The Commission sent a Notice(via certified mail) to the

claimant’s attorney on December 11, 2012, advising of the

respondents’ motion, and a deadline of fifteen (15) days for

filing a written response.  A copy of this Notice was also

forwarded to the claimant’s last known address.    

     Upon receipt of this Notice from the Commission, in

correspondence dated January 2, 2013, the claimant’s attorney 

objected to the Motion to Dismiss.  Claimant’s counsel also

advised that he had tried to contact the claimant by mail and

phone.  However, to date, he had not heard back from the

claimant.  Nonetheless, despite these circumstances, the

claimant’s attorney requested a hearing on the issue of

additional medical benefits.       

     The Commission held a telephone conference with the parties

on February 25, 2013.  At that time, the claimant’s attorney

advised that the claimant had been non-responsive to his attempts

to contact him.  As a result, the claimant attorney indicated

that he would be filing a Motion to Withdraw as counsel for the

claimant.  Therefore, this matter was held in abeyance pending
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receipt of the Motion to Withdraw.  

     Said Motion to Withdraw was filed with the Commission on

March 4, 2013.  The Commission entered an Order on that same day

relieving the claimant’s attorney as legal counsel in this

matter.

     In a Hearing Notice (by way of certified mail) dated March

5, 2013, the Commission advised the claimant, and the respondents

that the matter had been set for a hearing on the respondents’

Motion to Dismiss, for March 18, 2013, at 10:45 a.m., in Little

Rock, Arkansas. 

     To date, the claimant has failed to file a written response

with the Commission.   

     A hearing was in fact conducted on March 18, 2013, on the

respondents’ Motion to Dismiss.  The respondents appeared at the

hearing through its attorney.  However, the claimant failed to

appear at said hearing.

     A review of the evidence shows the claimant has had ample

opportunity to pursue this claim for additional benefits, but has

failed to do so.  The claimant has also failed to respond to the

Commission’s written Notices, counselors’ attempts to contact

him, and failed to appear at the scheduled hearing.  In fact,

there has been no action whatsoever by the claimant since

February 8, 2012, to pursue his claim for additional benefits.
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     After consideration of the evidence presented, I find the

respondents’ Motion to be well taken.  Therefore, pursuant to

Arkansas Code Ann. §11-9-702, and Commission’s Rule 099.13, this

claim should be dismissed without prejudice to the refiling

within the applicable time period.     

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 

Code Ann. §11-9-704.

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The respondents filed a Motion to Dismiss           
    on or about December 10, 2012.

     3.  The claimant has had ample opportunity to pursue         
         this claim for additional benefits, but no action        
         has been taken by the claimant in furtherance of         
         his claim in more than some six months.  Hence, the      
         claimant has  he has failed to prosecute this claim for  
         additional benefits.   

4.  The claimant has also failed to respond to the      
    written Notices and failed to appear at the         
    scheduled hearing.            

5.  That respondents’ Motion to Dismiss should be       
    granted for failure to prosecute pursuant to        
    Arkansas Code Ann. §11-9-702, and Commission’s Rule 
    099.13, to the refiling of the claim within the     
    applicable time period. 

    
                            ORDER
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     Based upon the foregoing Findings of Fact and Conclusions 

of Law, I have no alternative but to dismiss this claim for

additional benefits in its entirety.  This dismissal is pursuant

to Arkansas Code Ann. §11-9-702, and Commission’s Rule 099.13,

without prejudice to the refiling of this claim within the

applicable time period. 

     IT IS SO ORDERED.

     

_________________________
CHANDRA L. BLACK

                    ADMINISTRATIVE LAW JUDGE
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