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STATEMENT OF THE CASE

On October 17, 2012, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on August 6, 2012.  A prehearing order entered that

day pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of three stipulations at the hearing, they are the following seven,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on June 15, 2011, when

Claimant sustained compensable injuries to his neck and left shoulder.

3. At the time of his injury, Claimant’s average weekly wage was $597.00,

entitling him to compensation rates of$398.00/$299.00.

4. This claim was accepted as compensable and appropriate benefits have

been paid pursuant thereto.

5. Claimant last worked on April 9, 2012.

6. Claimant received a change of physician to Dr. Scott Schlesinger.

7. If called to testify, Christine Worthey would corroborate the testimony of

Claimant.

Issues

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

The parties agreed to the addition of an issue concerning whether Claimant is entitled to

additional medical treatment.  The following were litigated:

1. Whether Claimant is entitled to additional medical treatment, to include the

surgery recommended by Dr. Wayne Bruffett.

2. Whether Claimant is entitled to additional temporary total disability benefits.

3. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The respective contentions of the parties read:

Claimant:
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1. Claimant contends that admitted compensable injuries were sustained on

June 15, 2011.

2. Claimant was off work and paid some temporary compensation benefits.

3. Claimant contends payment of temporary disability benefits as well as

entitlement to recommended medical treatment.

4. Benefits in excess of those previously paid are controverted for purposes of

attorney’s fees.

5. Claimant reserves the right to pursue other benefits to which he may become

entitled in the future.

Respondents:

1. Respondents contend that all appropriate benefits have been and are

continuing to be paid with regard to this matter.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant’s Proffered Exhibit 2 will be admitted into evidence and given due

weight.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional medical treatment in the form of surgery recommended

by Dr. Wayne Bruffett.

5. With respect to the balance of Claimant’s claim for additional treatment, the

evidence does not preponderate that Respondents are controverting any

additional treatment other than the surgery.  For that reason, this portion of

the additional-treatment issue will be considered reserved.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits.

7. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 2

At the end of the direct examination of Claimant, his counsel sought the admission

of this proffered exhibit, a letter dated August 17, 2012 from Rising Medical Solutions to

Dr. Wayne Bruffett.  It is captioned “UTILIZATION REVIEW APPEAL–NOTICE OF

DETERMINATION,” and indicates that on appeal, the earlier decision (set forth in a similar

letter dated August 1, 2012 that is part of Respondents’ Exhibit 1) denying authorization

of spinal surgery for Claimant has been reversed because a second peer review
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practitioner has reviewed the matter and authorized it.  During the hearing, the following

extended colloquy occurred:

MR. DAVIS:  Your Honor, I would like to now introduce this letter into the
record.

JUDGE FINE:  Well, let’s–let’s get it marked as Claimant’s 2 and then I’m
going to get Ms. Wood’s response on it.  If you’ll show that to–Ms. Wood,
any response?

MS. WOOD:  Your Honor, my only objection would be that it was not
provided within the seven day rule pursuant to your Prehearing Order.

JUDGE FINE:  Okay.  And, Mr. Davis, any response to that?

MR. DAVIS:  Your Honor, my response is that it is in fact, number one, a
document of obvious importance and, number two, it is a document that the
Respondents have certainly been in possession of.  They’re aware the fact
that this utilization review has taken place, and, number three, it is in fact a
report subsequent to a denial having been submitted by the very same
company in respect to the surgery.

JUDGE FINE:  Ms. Wood, have you seen this report before today–this
document?

MS. WOOD:  Judge, to be honest, I don’t recall seeing it, but it could have
been by one of my law partners.  I can’t say for sure.

JUDGE FINE:  Okay.

MR. DAVIS:  I think, Your Honor, if it had come from some place other than
the company that had originally submitted the denial upon which the
Respondents are relying, it would be more–Ms. Wood’s argument would be
better.  But because it comes from the same company that originally
submitted the denial and the–and thus the original reason for us requesting
this hearing, I think it’s admissible.

JUDGE FINE:  Mr. Davis–

MR. DAVIS:  I’m sure it’s admissible.

JUDGE FINE:  Mr. Davis, did you get this from Ms. Wood’s office?
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MR. DAVIS:  I–

JUDGE FINE:  Where did you get this from?

MR. DAVIS:  Your Honor, I don’t know that I can tell you that.  Let me look
and see.

JUDGE FINE:  That might shed some light on this as to how it came into
your possession.

MR. DAVIS:  Let me see, Your Honor, if I have anything that would tell me
where it came from.

MS. WOOD:  Judge, I don’t believe there’s any objection to the fact that the
document exists and that it’s from the same company.  That’s not what I’m
arguing.  It just seems to me it should have been made an exhibit prior to
today.

MR. DAVIS:  Your Honor, I don’t know if I got it from Ms. Wood’s office.  I
could surmise more than likely it came from Dr. Bruffett’s office.  It appears,
if you’ll see, that’s my fax number at the top there in–handwritten.
Somebody’s faxing this to me.  And–because it was originally addressed to
Dr. Bruffett, I’m assuming that it came to me from Dr. Bruffett’s office.

MS. WOOD:  And, Judge, our–for the record, our fax number is 225-6026.
If that’s what’s on there, then it–

MR. DAVIS:  Hey, that’s a good idea.  Maybe we can figure it out
from–maybe we can look at top here.

JUDGE FINE:  Let’s go off the record for just a second.

(OFF THE RECORD)

JUDGE FINE:  Let’s go back on the record here.  I understand the argument
of the parties.  And the reason why I asked as to what the source of–how this
came into Mr. Davis’ hands–you can read my opinions on this one.  I’ve had
seven-day issues before like this.  I generally look askance–and this is no
reflection on Ms. Wood at all because it’s no reflection on any case she’s
tried in front of me.  I generally look askance on a respondent or a party
coming in and making a seven-day rule [objection] when they were the ones
that were the original source of the document.  I kind of think that’s a little
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facetious, but I’m not accusing her of this at all because I–there’s no
indication this has come from her office.  She has stated she’s not sure she’s
ever even seen this document.  But that’s why I want to try to determine at
least the outset–what the source of it was.  As both of you know, my practice
on something of this nature is I want to take a second look at this.  I’m going
to take the objection under advisement.  I’m going to hand this over to the
reporter and have her mark this as a proffered exhibit.   I’ll rule on the
admissibility of it in the opinion.

Is there anything else that either party wishes to offer on this to shed any
light on it?  But I think I’ve got a good understanding of it, though.

MR. DAVIS:  Your Honor, could I look at just one more thing and se if it’s–

JUDGE FINE:  All right.  Let’s go on the–let’s go off the record, then.

(OFF THE RECORD)

JUDGE FINE:  All right.  We’re back on the record.  And as I indicated I’ve
got two more questions on this, and these are for you, Mr. Davis.  One, you
weren’t able to tell me, strictly speaking, the source of the document or how
it came into your possession.  This is dated August 17, 2012, and that’s a
few months ago.

MR. DAVIS:  Yes, sir.

JUDGE FINE:  Do you know when this came into your possession?

MR. DAVIS:  I do not know that because there’s not a stamp on the back of
it.  In fact, I know that I got the denial letter because I have a stamp on the
back of that.

JUDGE FINE:  Okay.

MR. DAVIS:  Of August the 16th.  I know when I got the denial–the August 1
denial because I have an August 16 stamp on the back of these pages.

JUDGE FINE:  Okay.

MR. DAVIS:  There’s no stamp on the back of that page.

JUDGE FINE:  Today is October 17–

MR. DAVIS:  Yes, sir.
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JUDGE FINE:  –2012.

MR. DAVIS:  Yes, sir.

JUDGE FINE:  Did this come into your possession within the last seven days
or have you had it since before that time?

MR. DAVIS:  I’ve had it since before that time, Your Honor.

JUDGE FINE:  That leads to my second question.  That being the case, why
didn’t you share this with Ms. Wood or somebody in her firm or whomever?

MR. DAVIS:  I’m assuming–I assume that Ms. Wood would have had a
utilization review report in her possession.  That’s the only reason.  I
certainly wouldn’t have any reason to hide it from her.  So I wouldn’t want to
hide it from her.  I would want her to have it so that we could possibly avoid
having this hearing because that’s the–because, again, this–what I’ve been
told is that the respondents are relying upon two things.  Number one, the
utilization review and, number two, Dr. Schlesinger’s recommendation for
injection therapies as opposed to surgery as recommended by Dr. Bruffett.
And, so, I’m–they have–

MS. WOOD:  Judge, if I could just–

MR. DAVIS:  –they have to have the utilization information.  It comes to
them.

JUDGE FINE:  Well–and I–this is all argument obviously.  What’s your
response, Ms. Wood?

MS. WOOD:  In addition to what Mr. Davis has just indicated on the record,
we also have an opinion by another neurosurgeon, Dr. Calhoun, saying that
surgery is not reasonable and necessary.  So stronger opinions in my
position would be the opinions of Dr. Calhoun and Schlesinger, the change-
of-physician doctor.

JUDGE FINE:  Well, I’m going to–I’ll–

MR. DAVIS:  And Dr.–or excuse me, Your Honor, of course this Calhoun
report is back in 2011, so that’s–

JUDGE FINE:  Well, I’ve got the medicals in front of me.  This–I’m going to
take it under advisement, as I stated previously, and rule on its admissibility
in the opinion.
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The prehearing order in this case, Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing . . . Medical reports must be exchanged at least
seven (7) days prior to the hearing pursuant to Ark. Code Ann. § 11-9-
705(c).  Evidence not disclosed in compliance with this Order shall not be
considered as evidence unless prior permission of the Commission is
obtained and for good cause shown.

In turn, Ark. Code Ann. § 11-9-705(c)(2)(A) (Repl. 2002) reads in pertinent part:

Any party proposing to introduce medical reports or testimony of physicians
at the hearing of a controverted claim shall, as a condition precedent to the
right to do so, furnish to the opposing party and to the commission copies of
the written reports of the physicians of their findings and opinions at least
seven (7) days prior to the date of the hearing.

Section 11-9-705(c)(3) provides that a party who fails to abide by the requirements of this

provision may not be allowed to introduce medical reports at the hearing, “except in the

discretion of the hearing officer or the commission.”  Moreover, § 11-9-705(c)(4) states that

the parties may consent to the waiving of the time periods.

Claimant by his own admission failed to meet § 11-9-705(c)(2)(A) by furnishing this

proffered exhibit, the August 17, 2012 utilization review appeal decision, to Respondents

at least seven days prior to the hearing.  Respondents did not consent to a waiver of the

abridgement of the time period.  Under the statute, I have the discretion to admit or

exclude the evidence.  See Coleman v. Pro Transportation, Inc., 97 Ark. App. 338, 249

S.W.3d 149 (2007).

Based upon my review, I find that this evidence should be admitted.  The notation

at the end of the letter indicates that while the original was sent to Dr. Bruffett–and

Claimant’s counsel at the hearing identified him as the source of his copy–a copy was sent

to Respondent First Comp insurance.  Respondents’ counsel readily admitted that while
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she had not seen the proffered document before, she could not confirm whether or not her

partners had.  Certainly, Claimant’s counsel should have furnished a copy of the proffered

document to the other side to confirm that compliance with the above provisions had been

achieved.  Apparently, he did not decide until the hearing to make it an exhibit–as shown

by the fact that he did not offer it until he was concluding his examination of his client.  But

this oversight does not prevent me from admitting the document.  I cannot find that

admission of the evidence would be prejudicial to Respondents; they did not, and cannot,

show that they were unfairly surprised by this evidence.  They had at least constructive

notice of its existence; and in all likelihood, they had physical possession of the document,

at least at some point.  Cf. Stutts v. Catfish Plus, 1997 AWCC 143, Claim No. E515182

(Full Commission Opinion filed March 17, 1997)(“Respondents simply cannot claim that

they would be surprised or otherwise prejudiced by our consideration of medical records

that they themselves have previously submitted with their pre-hearing questionnaire”).

Again, the circumstances recounted above mitigate against excluding the document

under § 11-9-705(c)(2)(A).  The Commission must adhere to basic rules of fair play.  St.

Paul Insurance Co. v. Touzin, 267 Ark. 539, 592 S.W.2d 447 (1980).  It would be

fundamentally unfair to entertain the August 1, 2012 utilization review decision–which

Respondents have offered into evidence–and not take into account the apparent reversal

of that same decision 16 days later.  Admission of the proffered letter, which is relevant to

the issue of whether Claimant is entitled to additional treatment, helps to “best ascertain

the rights of the parties” under § 11-9-705(a)(1).  On the bases of the foregoing, Claimant’s

Proffered Exhibit 2 will be admitted into evidence and given due weight.  See Jobe v. St.
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Vincent North/Sherwood, 2005 AWCC 109, Claim No. F105594 (Full Commission Opinion

filed May 27, 2005), aff’d sub nom. St. Vincent Health Systems v. Jobe, No. CA 05-823

(Ark. Ct. App. Feb. 8, 2006)(unpublished).
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and William Lawrence, the owner of

Respondent Delta Pest Control (“Delta”).  Christine Worthey, Claimant’s spouse, was

scheduled to testify as well; but the parties instead stipulated that her testimony would

corroborate his testimony.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 43 numbered pages thereafter; Claimant’s Exhibit 2, the

Utilization Review Appeal Notice of Determination dated August 17, 2012, consisting of

two numbered pages; Respondents’ Exhibit 1, another compilation of Claimant’s medical

records, consisting of one index page and 25 numbered pages thereafter; and

Respondents’ Exhibit 2, Claimant’s change-of-physician order dated May 16, 2012,

consisting of one index page and two numbered pages thereafter.

Adjudication

Introduction.  As the parties have stipulated, Claimant sustained compensable

injuries to his neck and left shoulder on June 15, 2011.  Claimant, who is 54 years old and

has a graduate equivalency degree, was working that day as a pest control technician for

Respondent Delta Pest Control, Inc. (“Delta”) when he was involved in a motor vehicle

accident.  His vehicle was struck from the rear by another vehicle as he was stopped at

an intersection.  Respondents have paid for treatment of his shoulder, including the

following surgical procedures by Dr. James Tucker that took place on November 10, 2011:
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1. Arthroscopic rotator cuff repair
2. Arthroscopic subacromial decompression and acromioplasty
3. Arthroscopic distal clavicle resection
4. Chondroplasty of the humeral head

They have also covered treatment of his neck, including injections.  However, Claimant is

seeking to undergo a cervical fusion procedure, and Respondents are denying that this

is reasonable and necessary.  The evidence reflects that Claimant received temporary

total disability benefits until March 27, 2012, when he received full releases by both Dr.

Tucker and Dr. Brent Sprinkle, who had been treating his neck.  Claimant returned to work

at Delta, but as the parties stipulated, he last worked on April 9, 2012.  He is seeking

additional temporary total disability benefits after this date.  Finally, Claimant is asking that

his counsel be awarded a controverted attorney’s fee.

A. Whether Claimant is entitled to additional medical treatment.

Introduction.  At the hearing, Claimant specified that while the major thrust of his

claim for additional treatment concerns the cervical fusion surgery that Dr. Bruffett has

apparently recommended, he is also seeking to be awarded any other treatment to which

he may be entitled.  The evidence does not show, however, that Respondents are

controverting anything other than the proposed fusion.  For that reason, the rest of this

issue will be considered reserved.

Standard.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s
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injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

The Arkansas Court of Appeals in Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.

200, 649 S.W.2d 845 (1983) held that “[m]edical treatments which are required so as to

stabilize or maintain an injured worker are the responsibility of the employer.”  A claimant

does not have to put forth objective evidence in support of his need for additional

treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any
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other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant testified that following his accident, he initially saw Dr. Michael

Calhoun.  The doctor wanted Claimant to undergo a series of steroid injections.  But

because he was not going to perform surgery, the nurse case manager had Claimant see

Dr. Brent Sprinkle.  There, he underwent multiple injections.  Sprinkle referred him to Dr.

Tucker concerning his shoulder, but kept treating him for his neck.  On March 27, 2012,

Dr. Sprinkle released Claimant with no restrictions.

However, according to Claimant, he has still continued to have problems.  Asked

to describe them, he related:

I had–my–my neck has always had problem[s] with it.  A nerve runs down my
arm and it pinches and just shoots down my arm.  Also in my back I just–I
have nerve problems back there running down both legs and, so, that’s
about the . . . It’s sometimes a sharp pain and when I–when I turn a certain
way, it–it’ll shoot down my arm and just–like just make my arm quiver . . . I
also have a headache pretty much all the time.

He stated that the sensation in his back is “very uncomfortable . . . and it feels like I’ve got

a brick sitting on the back of my spine.”  Movement causes pain to shoot down both legs.

Claimant does not believe that he is any better now than when he was unable to work.

After an attempt to return to work following Dr. Sprinkle’s release, Claimant

continued to have problems.  He returned to the doctor, who referred him to Dr. Michael

Stone for bilateral facet injections at C5-6 and C6-7 on May 7, 2012.  Sprinkle, a pain

management doctor, eventually referred him to Dr. Wayne Bruffett, a surgeon.  Bruffett has

seen him three times and has recommended that he undergo surgery on his neck.  In a

letter dated August 1, 2012, a utilization review nurse informed Claimant that the surgery
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was being denied.  However, that decision was reversed in a letter dated August 17, 2012.

Regardless, the adjustor still denied the surgery.

Also, he received a one-time change of physician to Dr. Scott Schlesinger.

Claimant was the one who chose him.  While Schlesinger recommended additional

injection therapy, Claimant has not undergone this.  He stated that while one injection

worked for three weeks and was “very impressive,” he has not achieved lasting relief with

this treatment.  Claimant related that during his most recent injection, his left arm went

numb and limp.  He estimated that he has undergone around 16 injections.

Claimant admitted that he underwent neck surgery in Texas 2001 as the result of

a “bad pinch” in his neck.  However, he recovered from that procedure and returned to

construction work in five to six weeks.

At the hearing, Claimant testified that he desires to have the neck surgery that Dr.

Bruffett has recommended.  When asked why he feels that he needs it, he responded:

“Well, because of the pain shooting down my arm, my neck always hurting, pain up

through my head.”

Medical Records.  Claimant underwent an MRI on June 22, 2011 that showed, inter

alia, a minimal annular bulge at C5-6.  Dr. Calhoun on July 15, 2011 wrote: “He does have

bulging discs in the cervical and lumbar spine but nothing that I would suggest surgery

for.”  Dr. Sprinkle on August 22, 2011 read the MRI to show minimal bulging at C5-6 and

C6-7, with bilateral foraminal narrowing.  He noted that the cervical CT scan reflected only

“mild degenerative changes.”  Injections were administered that day.  When Claimant

returned to Sprinkle on October 13, 2011, the doctor noted that the injections helped him
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“quite a bit,” but have worn off.  More injections were given.  On November 9, 2011,

Claimant continued to present with cervical pain.  The doctor assessed him as having (1)

cervical degenerative disc disease; (2) cervical myofascial pain; and (3) cervical facet

mediated pain.  Additional injections were deferred until after Claimant’s shoulder surgery.

On December 13, 2011, additional injections were considered.  When Dr. Sprinkle saw

Claimant again on January 24, 2012, Claimant was presenting with “more persistent left

arm tingling especially during therapy with shoulder abduction and external rotation.”  The

doctor was unable to determine with the problems was nerve impingement phenomena or

a referred trigger point phenomena, so he recommended an EMG.  Sprinkle noted on

January 30, 2012 that the test was normal.  Claimant underwent an epidural steroid

injection at C5-6 on February 6, 2012.  When he went back to Dr. Sprinkle on February

27, 2012, he told him that the injection “worked extremely well for about 2 weeks.”  The

doctor recommended a repeat injection, which took place on March 6, 2012.  Claimant

went back to Dr. Sprinkle on March 27, 2012 and told him that he was unsure if he wanted

to undergo a third epidural steroid injection.  The decision was made to defer the third

injection, and Sprinkle wrote:  “We will attempt to work regular duty from a cervical spine

standpoint.”  That day, the doctor issued that note that reads in pertinent part:  “[Claimant]

may return to work on regular duty.”

Claimant saw Dr. Sprinkle again on April 24, 2012, and still complained of neck

pain.  The doctor recommended bilateral C5-6 and C6-7 facet joint injections and added:

“Continue current work status.”  Again, Claimant’s status at that point was regular duty.

The injections were administered on May 7, 2012.
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As stated above, Claimant saw Dr. Schlesinger on a one-time change of physician.

In a report dated June 11, 2012, the doctor wrote:
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MEDICAL HISTORY

This 54-year-old male presents with a Chief Complaint of lower back
pain and neck pain.

Date of Onset/Duration:  06/15/2011

Cause:  Status post work injury

Exact Location and Nature of Symptoms and Associated Symptoms of this
same area:  Mr.  Worthy is a 54-year-old male involved in an accident while
working.  He complains of neck pain and back pain.  The neck pain radiates
into his head.  He also injured his left shoulder.  He has continued left
shoulder pain.  He says that the back pain will get into his posterior thighs
and then wraps around to his knees and his shins bilaterally.  He has had
two epidural injections and one facet injection in his cervical spine.  These
did not give him any significant benefit.  He has not had any treatment in his
lumbar spine.  He has had physical therapy and anti-inflammatory
medications.  He has had shoulder surgery by Dr. Tucker.  He has had prior
surgery at C6-7.

. . .

MEDICAL DECISION MAKING

Interpretation of Data:

I have personally read and interpreted the multiple MRI images of the
cervical and lumbar spine.  The cervical study shows degenerative changes
only with no evidence of any disc herniation, nerve root compression, spinal
stenosis, or foraminal stenosis.  The lumbar MRI scan shows some mild left
L3-4 neural foraminal stenosis and some mild left L3-4 lateral recess
stenosis.  There is a mild right L4-5 neural foraminal stenosis.  There are
moderately severe degenerative changes throughout the lumbar spine.  A
decision was made to request the radiologist’s report.  I have reviewed the
radiologists’ report, and basically agree with their findings.

The decision was made to obtain a complete series of plain radiographs of
the cervical and lumbar spine.  My personal reading and interpretation of this
study shows degenerative changes of the cervical and lumbar spine.  There
are postfusion changes at C6-7 in the cervical spine.

A decision was made to request the medical records pertinent for the current
problem.  I have reviewed these records.
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Impression/Plan/Discussion:

I do not feel there is anything operative to do for this gentleman.  We can try
one more cervical epidural injection since he has only had two.  He might
also benefit from a series of lumbar epidural injections.  I think it is unlikely
we are going to be able to give him much relief no matter what we do.  I will
keep you abreast of his development as we see how he does with epidural
steroid injections.

In a letter dated August 1, 2012, Glenn Smith, D.O., writing on behalf of Rising

Medical Solutions, Inc., wrote Dr. Bruffett that an anterior cervical discectomy and fusion

(“ACDF”) at C5-6 was not called for because Claimant “does not have subjective

complaints, objective findings nor MRI findings documenting pathology that would support

the requested C5-6 ACDF with instrumentation and bone grafting under ODG criteria.

Therefore, the request is non-certified.”  As stated above, 16 days later, this denial was

reversed.  But no reason was given for the reversal.

Discussion:  Dr. Bruffett has apparently recommended that Claimant undergo an

ACDF at C5-6.  However, this is known only because of Claimant’s testimony and Dr.

Smith’s report above.  Notwithstanding Claimant’s representation that he has seen Bruffett

three times, no records of any such visits are in evidence.  Consequently, I am unable to

determine what formed the basis or bases for the doctor’s recommendation that Claimant

undergo this surgical procedure.  Arrayed against this are the opinions of Drs. Calhoun

(who treated Claimant early on), Schlesinger (whom he saw via a change-of-physician),

and Smith (who performed a peer review)–all of whom have stated that Claimant does not

need surgery.  Although the utilization review decision was later reversed, the reason for

such reversal is not before me.  The Commission is authorized to accept or reject a
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medical opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay

Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of

the evidence, I credit the opinions of these physicians that surgery is not warranted here.

I find that Claimant has not established by a preponderance of the evidence his entitlement

to the fusion procedure.

B. Whether Claimant is entitled to additional temporary total disability benefits.

Introduction.  Again, Claimant has argued that he is entitled to additional temporary

total disability benefits after April 9, 2012–when he last worked at Delta.

Standard.  Claimant’s compensable injuries to his neck and shoulder and head are

unscheduled.  See Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a

compensable unscheduled injury is entitled to temporary total disability compensation for

that period within the healing period in which he has suffered a total incapacity to earn

wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period ends when the underlying condition causing the disability has

become stable and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must

demonstrate that the disability lasted more than seven days.  Ark. Code Ann. § 11-9-

501(a)(1) (Repl. 2002).  He must prove his entitlement to temporary total disability benefits

by a preponderance of the evidence.  Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002).

Testimony.  As stated previously, Claimant was released to return to work at regular

duty on March 27, 2012 by both of his treating physicians–Dr. Tucker for his shoulder and
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Dr. Sprinkle for his neck.  Claimant testified that at that point, Delta was willing to put him

back to work, and he returned to work.  He met with William Lawrence, his boss, and

picked up his work truck and material.  The next day, he performed a “new start” at an

Italian restaurant; but about 30 minutes into the job, he felt that he was unable to finish and

told this to the proprietor.  He stated that he had to quit because he was experiencing the

pain in his head, back, arms and legs that he described above.  Claimant reported this to

Lawrence, who was sympathetic and told him to take care of himself.  Delta came and

picked up the company truck from him a few days thereafter.  Since the day of the

restaurant job, Claimant has not worked.

He returned to Dr. Sprinkle on April 24, 2012; and while the medical records do not

reflect this, Claimant insisted that the doctor “put me right back on the same restrictions

that I was on before he released me.”  That is the last time Claimant saw him.

Claimant testified that his position at Delta required that he be able to walk, stand,

lift, push and pull.  He operated a chemical yard sprayer–and had to manipulate the 100

to 150 feet of hose that was attached to it.  While this was the heaviest part of his job, he

estimated that his other lifting tasks did not exceed 12 to 15 pounds.  Lawrence

corroborated Claimant’s testimony on this point.

In his testimony, Lawrence stated that had Claimant not quit Delta, he could still

have worked there.  His job was kept open for him from the time of the accident until he

indicated that he could no longer do the work there.  He maintained that he was never

asked to furnish Claimant light duty; but he added that such could and would have been
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provided.  He has not received any documentation from any physician taking Claimant off

work on or after April 9, 2012.

Medical Records.  The records documenting the treatment of Claimant’s neck were

discussed above in the context of the additional-treatment issue.  As also discussed supra,

Claimant underwent shoulder surgery on November 10, 2011.  On March 27, 2012, Dr.

Tucker, who performed the surgery, saw Claimant and noted that “[h]is strength is good

on his Cybex, but still lacks some internal and external rotation.”  He added:

I am going to go ahead and continue his therapy for four more weeks.  I am
going to let him return to work without restrictions.  I want to see him back in
four weeks.  We will check his range of motion.  He should be at MMI at that
time.

The statement above notwithstanding, there is no evidence that Claimant ever returned

to Tucker.  The doctor wrote that Claimant could return to work on March 27, 2012 with “no

restrictions.”

Discussion.  I have considered the foregoing medical evidence and find that the

evidence preponderates that Claimant reached the end of his healing period concerning

both his cervical and shoulder injuries on March 27, 2012.  On that date, Dr. Tucker

released him to full duty with respect to his shoulder.  While Claimant was to return to him

four weeks later, the evidence does not reflect that this happened.  Also on March 27,

2012, Dr. Sprinkle day released him to regular duty concerning his neck.  When Claimant

returned to him on April 24, 2012, the doctor did not change his work status, per the

records before me.  I cannot, and do not, credit Claimant’s testimony to the contrary.  No

evidence changes this result.  Claimant testified that he is still suffering from cervical
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symptoms, including pain.  But persistent pain, by itself, is not sufficient to extend the

healing period.  Mad Butcher, supra.  Since Claimant reached the end of his healing period

at a time prior to the period for which he is seeking additional temporary total disability

benefits, his claim for such benefits must fail.
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C. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Because I find that Claimant has not proven his entitlement to

additional temporary total disability benefits–the only indemnity benefits sought herein–he

has not shown that his attorney should be awarded a controverted attorney’s fee pursuant

to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


